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follows. 



 

2 

 

1. I am an Assistant Corporation Counsel in the Appeals 

Division of the New York City Law Department. I am familiar with 

this matter based on my review of this office’s files and 

conversations with staff and officials of the New York City 

Department of Education. I submit this affirmation in support of 

the application of the City of New York, the New York City 

Department of Education, and its Chancellor (collectively “DOE”) 

for an order under CPLR 5704(a) vacating the ex parte temporary 

restraining order (TRO) of Supreme Court, New York County 

(Frank, J.) entered on July 22, 2022 (see Exhibit 1). Supreme 

Court’s TRO enjoins DOE from “any further implementation of the 

funding cuts in the approved budget” for the 2022-2023 school year 

and from “spending at levels other than as required by the FY 2021-

2022 Department of Education budget” (see id). 

INTRODUCTION 

2. Due largely to the reduction of pandemic-related federal 

funding, and notwithstanding increases in city and state funding, 

DOE’s budget for the upcoming 2022-2023 school year is 

substantially lower than the budget for the 2021-2022 school year. 
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Petitioners—two parents of City public school students and two 

City public school teachers—object to the spending cuts 

necessitated by this loss of funding. They challenge the budget on 

procedural grounds, asserting that the City Council voted on and 

adopted the budget before DOE’s Panel on Educational Policy (PEP) 

had completed its own review and vote on the budget. And they seek 

a purely procedural remedy for this alleged violation: a revote by 

the City Council on DOE’s FY23 budget, which they hope will result 

in more funding being added to the budget. 

3. While DOE is aware of this Court’s disinclination to 

intervene in matters soon to be revisited again by Supreme Court, 

this case is that extraordinary one in which each passing day under 

the sweeping and ambiguous strictures of the TRO paralyzes DOE 

in preparing for the fast-approaching school year. As discussed 

more fully below and in the accompanying affidavit of DOE’s Acting 

Interim Chief Financial Officer Benjamin Schanback, sworn to July 

28, 2022 (Exhibit 3), (“Schanback Affidavit”) with each passing day, 

DOE is losing another critical opportunity to make urgently 

necessary decisions about the funding of new programs, the 
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movement of teachers to schools where they are needed, the 

resolution of disputes and questions raised by individual school 

about their budgets, and a host of other urgent matters.   

4. The sweeping TRO does not merely freeze the status 

quo, as Supreme Court may have intended, but instead effectively 

locks DOE into spending levels that no longer reflect incoming 

student enrollment, new programs and initiatives, changes in 

staffing, and innumerable other factors that go into ensuring that 

DOE’s 1,400 schools can educate the school system’s more than 

900,000 students (see Exhibit 3). Under the TRO, DOE will be 

barred from allocating funding where it is needed—for example, to 

schools that have an increase in enrollment over last year, schools 

planning for the arrival of new teachers, and schools expecting a 

rise in the number of students with disabilities (id.). Every working 

day of the summer, DOE schools and administration make literally 

thousands of budget decisions. All of those decisions depend on 

knowing the level of funding for each school and category of funding 

(id.). Because of the TRO, the Chancellor is “gravely concerned 
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about [DOE’s]ability to assure the orderly opening of schools this 

September” (Exhibit 4). 

5. Petitioners cannot justify the enormous harm the TRO 

is already working on the school system and its students. If 

petitioners ultimately prevail and the City Council votes again on 

DOE’s budget, any increase in the school budget that results could 

be used to offset the spending cuts that petitioners bemoan. But the 

disruption caused right now by the TRO cannot readily be undone. 

Petitioners purport to bring this action to advance the interests of 

school children and staff, yet the TRO they have obtained is 

contrary to the interests of DOE’s students, staff, and schools. 

6. Moreover, the relief ordered greatly exceeds the courts’ 

proper role, infringing on the policy-making functions of the Mayor 

and the City Council. It also awards relief far beyond, and 

fundamentally untethered to, the remedy that would be available 

as the ultimate relief in the proceeding.  
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BACKGROUND 

A. The DOE’s budget for the 2022-2023 school 
year 

7. The City’s budget process begins with the Mayor’s 

issuance of a Preliminary Budget, detailing proposed operating and 

capital expenditures and forecasting revenues for the City for the 

upcoming fiscal year, and three subsequent years. The City Council 

then invites public comment and conducts public hearings at which 

agency heads may testify regarding the impact of the proposed 

allocations on their operations. By April 26 of each year, the Mayor 

presents a proposed Executive Budget for the upcoming fiscal year 

to the City Council. Charter Chapter 10, § 249. The proposed 

Executive Budget is also the subject of public hearings and 

comment. The City Council then negotiates with the Mayor 

concerning a final budget.  

8. These negotiations consider both the fiscal needs of the 

various City agencies and the fiscal condition of the City as a whole. 

Thus, the City budget is the product of careful planning, and 

reflects considered policy choices of the Mayor and the City Council 

necessitated by the balancing of political goals and commitments 
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and fiscal interests and concerns. Ultimately, the authority to 

approve a final budget rests with the City Council (although the 

Mayor may veto it subject to override by the Council). NYC Charter, 

§ 254. 

9. The proposed Executive Budget presented by Mayor 

Adams in the spring of 2022 contained budget reductions for nearly 

all of the City’s agencies, including a substantial reduction to DOE’s 

budget as compared with the previous fiscal year (see Exhibit 3). 

These reductions were affected by various factors.  Most notably, 

while the federal government had previously provided DOE with 

financial assistance, because this was part of a one-time infusion of 

stimulus relief during the COVID-19 pandemic, those funds were 

no longer available. In addition, DOE experienced a significant 

decrease in student enrollment.        

10. DOE then issued an Estimated Budget. Thereafter, on 

May 31, 2022, DOE Chancellor Banks issued an Emergency 

Declaration pursuant to N.Y. Educ. Law § 2590-g(9), adopting the 

Estimated Budget on an interim basis until the PEP could have a 
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final vote on the budget. Thereafter, DOE announced the allocation 

of budget funds to each school. 

11. The Mayor and City Council then announced agreement 

on a budget deal and the City Council voted 44-6 to approve the 

proposed budget for Fiscal Year 2023, which included the amounts 

set forth in the Executive Budget for DOE. Following the required 

45 days of public comment on the Estimated Budget, on June 23, 

2022, the PEP held a hearing and took comments regarding the 

DOE’s Estimated Budget (see Exhibit 3). At the hearing’s 

conclusion, the PEP voted 10-4 to approve the Estimated Budget.  

B. This proceeding 

12. On July 18, 2022, petitioners commenced this 

proceeding by proposed Order to Show Cause alleging, inter alia, 

that Respondents violated N.Y. Education Law §§ 2590-g and 2590-

q by failing to hold a hearing of the PEP, and receive public 

comment, concerning DOE’s proposed budget for Fiscal Year 2023, 

and to vote on adopting that budget, prior to the City Council’s vote 

to adopt the City budget (Exhibit 5(1) and (2)).  In addition to 

requesting various forms of declaratory relief, the petition seeks an 
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order requiring the City Council to reconsider and re-vote on the 

DOE’s 2022-2023 budget (Exhibit 5(1)). 

13. The Order to Show Cause included a request for a 

preliminary injunction enjoining DOE (i) “from any further 

implementation of the funding cuts contained in the adopted budget 

for the NYC Department of Education for the 2022-2023 school 

year,” and (ii) “from spending at levels other than as required by 

the FY 2021-2022 Department of Education budget” (Exhibit 5(1)). 

Supreme Court granted the requested relief and signed the Order 

to Show Cause on July 22, 2022, without holding oral argument at 

which respondents could be heard in opposition, and without 

submission of papers by DOE (Exhibit 1). 

14. Thereafter, in a call to chambers on Friday, July 22nd 

with the parties in attendance, DOE requested and Supreme Court 

permitted DOE to submit an application to vacate the TRO. After 

the submission of papers by both sides, the court issued a short-

form “interim decision & order on motion” declining to vacate the 

TRO. 
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ARGUMENT 

THIS COURT SHOULD VACATE THE 
TRO UNDER CPLR 5704(a) 

Emergency injunctive relief of the kind Supreme Court 

imposed here is intended as a “drastic” measure to “preserve the 

status quo pending a trial,” and “should be used sparingly.” Trump 

on the Ocean, LLC v. Ash, 81 A.D.3d 713, 715 (2d Dep’t 2011). To 

establish entitlement to a TRO, a petitioner must show that “(1) it 

will suffer irreparable injury if the preliminary injunction is not 

granted; (2) the likelihood of success on the merits; and (3) the 

balance of equities are in favor of the petitioner's application.” 

Golden Ring Tr., Inc. v. City of New York, 2005 N.Y. Misc. LEXIS 

8587, at *11 (Sup. Ct. N.Y. Co. Aug. 12, 2005). 

   Here, rather than preserving the status quo and preventing 

irreparable harm, the TRO has upended and effectively paralyzed 

DOE’s normal operations, thus causing immediate and continuing 

harm to DOE’s ability to fulfill its fundamental mission to educate 

the City’s children—a harm that only increases each day that it 

remains in effect. In doing so, the TRO exceeds the judiciary’s 

proper role by intruding on education matters that are reserved to 
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the legislative and executive branches. The Court should grant 

immediate relief under CPLR 5704(a) by vacating the TRO. 

A. The TRO is causing immediate, irreparable 
harm to DOE that increases each day that it 
remains in effect.  

15. Every day that it remains in effect, the TRO is causing 

significant, irreparable harm to DOE, preventing it from properly 

preparing for the upcoming school year and jeopardizing its ability 

to be ready for arrival of the school system’s over 900,000 students 

on September 8 (see Exhibit 3 and 4). The principals of DOE’s 1,400 

schools face the prospect of having to meet their responsibilities to 

their students without funding properly matched to their current 

needs and priorities (see Exhibit 3). Indeed, the Chancellor is 

“gravely concerned about [DOE’s] ability to assure the orderly 

opening of schools” (Exhibit 4).  

16. The fundamental problem is that the TRO freezes 

spending at the last school year’s levels and precludes DOE from 

implementing the 2022-2023 budget approved by the City Council. 

But schools’ budgets do not remain the same from year to year, 

changing primarily in response to changes in the makeup of their 
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student populations, particularly enrollment (see Exhibit 3). DOE’s 

approved budget for the current fiscal year is therefore 

substantially different from last year’s budget—allocating more 

funds to some schools and programs and less to others, based on 

differing enrollment and priorities, as well as to new programs just 

getting off the ground (id.). By freezing DOE’s budget at last year’s 

funding levels, the order effectively prevents DOE from allocating 

funding appropriately for the upcoming school year and stymies the 

implementation of important new initiatives (id.). In a system with 

close to one million students, and commencement of classes just six 

weeks away, this is untenable. 

17. In this short period before the school year begins, the 

DOE, as part of its normal operations, identifies schools that have 

needs that cannot be met in their existing budget and allocates 

additional resources to those schools (id.). The Department 

identifies teachers who have been excessed from one school so that 

they may hired by other schools (id.). Also during this time, DOE 

hires staff for new programming in accordance with budget 

allocations for this year(id.). All of these actions involve spending 
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in accordance with this year’s approved budget, not last year’s (id.). 

Accordingly, they are all in jeopardy due to the TRO.  

18. Thus, as explained more fully in the Schanback 

Affidavit (Exhibit 3), the TRO, by freezing funding at last year’s 

levels, is having the following “immediate deleterious impact[s] on 

DOE’s ability to plan for the opening of school in September,” 

among many others: 

 Barring the provision of additional funding to schools 

experiencing enrollment growth that exceeds 

projections; indeed, hundreds of schools will lose 

funding they are entitled to under the current budget; 

 Interfering with DOE’s dynamic staffing process by 

preventing schools from responding to staff attrition, 

transfers, and leaves, as well as reassigning teachers to 

schools that need them; the result could be a ripple effect 

as reversed hiring decisions affect multiple staff and 

schools; 
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 Preventing the allocation of funding to schools for new 

programming, including new dyslexia programs and 

career and technical education; 

 Blocking the reallocation of funding to respond to 

schools’ changing populations of students with increased 

needs, such as students with disabilities and 

multilingual learners; 

 Preventing the shifting of funding within schools among 

existing programs and priorities to ensure that funding 

meets current student needs; 

 Stopping adjustments to funding for the Summer Rising 

program that is currently taking place in school 

buildings; 

 Precluding DOE from providing additional funding to 

schools that have demonstrated financial needs for 

mandated instructional services and operational 

requirements that cannot be met within their existing 

budgets. 
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19. The sheer number of budgeting decisions frustrated by 

the TRO is staggering. During the crucial working days in the 

summer months leading up to a new school year, individual schools 

and DOE administrative offices daily engage in 3,500 budget 

actions involving programming, staffing, and other matters (see 

Exhibit 3). Together, these budget actions enable the school system 

to prepare for the coming school year. 

20. The temporary nature of the order only exacerbates the 

problem(id.) . Even if DOE could determine what it is entitled to 

spend money on under the terms of the TRO, and even if the TRO 

could grant DOE the authority to spend more money than the City 

Council has allocated to it, that authority could evaporate with the 

resolution of the proceeding. This is because the ultimate relief 

requested by the petition—a revote by the City Council—could 

easily leave DOE with the same budget that it had a week ago. DOE 

cannot make the decisions it needs to make now, in hiring and 

assigning staff and distributing resources, on the basis of fiscal 

resources that haven’t actually been allocated by the City Council, 

and are likely to disappear upon a final ruling by Supreme Court.   
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21. Supreme Court may have intended DOE to comply with 

the order by increasing spending to offset the budget cuts, but DOE 

does not have the authority to spend funds that have not been 

allocated to it. The City, moreover, cannot simply reallocate funds 

from one agency without going through a budget process involving 

a vote by the City Council and the approval of the Mayor. Further, 

the City is required by law to have a balanced budget, so additional 

funding for DOE would have to come from some other part of the 

City’s budget. Section 8(1)(a) of the NYS Financial Emergency Act; 

City Charter § 1516(a). 

22. At bottom, the source of the shortfall is a decrease in 

federal funding. The approved budget for the 2021-2022 school year 

contained substantial amounts of federal stimulus funding (see 

Exhibit 3). That funding is no longer available at the same levels 

and cannot simply be made to reappear. Indeed, the state and city 

governments provided more funding in the current school year’s 

budget than they did for the 2021-2022 budget, but that funding did 

not fully offset the loss of federal pandemic-relief funds (id.).  
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23. Every single day that this TRO remains in effect is a day 

that these necessary steps to prepare for the school year are halted 

and exacerbates the damage to DOE’s ability to provide for the 

education of the City’s students. Accordingly, the TRO simply 

upends DOE’s functioning with no clear path forward. 

B. The TRO does not advance petitioners’ stated 
goals. 

24. By disrupting DOE’s ability to prepare for the coming 

school year, the TRO fundamentally fails to preserve the status quo 

and advance petitioners’ stated goal of protecting students and staff 

from the effects of budget cuts. Under these circumstances, the 

balancing of the equities clearly tips in favor of vacating the TRO. 

See Gulf & Western Corp. v. New York Times Co., 81 A.D.2d 772, 

773 (1st Dep’t 1981) (reversing trial court and denying preliminary 

injunction where plaintiffs failed to demonstrate that the harm to 

plaintiff from denial of the injunction, as against the harm to 

defendant from granting it, tips in plaintiff's favor). 

25. To begin, the TRO is fundamentally counterproductive. 

Petitioners, as parents and teachers of public school students, 
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necessarily have an interest in there being a functioning school 

system that is able to make rational decisions on hiring and 

resource allocation based on known resources prior to the start of 

the school year. But that requires DOE to be able to allocate funds 

to schools and programs in accordance with current needs and 

priorities. It also requires that DOE be able to allocate additional 

resources to individual schools beyond what is available in their 

existing budgets, as it normally does at this time. But because these 

present funding needs are not reflected in last year’s budget, DOE 

cannot make them while the TRO remains in place. 

26. Further, the order causes these harms without 

preventing any irreparable harm to petitioners: unlike the harm 

DOE faces from the continuation of the order, any harm that 

petitioners claim to face as a result of the approved budget could 

potentially be remediable if they were to prevail in this proceeding. 

If petitioners prevail and the City Council were to vote again on 

DOE’s budget and allocate additional funding for the DOE, and the 

Mayor approves that budget, DOE would be able to hire additional 

teachers and restore programs. The possibility that petitioners 
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could be made whole precludes them from establishing entitlement 

to injunctive relief. Cf. Ogdensburg Professional Firefighters’ Ass’n, 

Local 1799 v. City of Ogdensburg, 2021 N.Y. Misc. LEXIS 1896 

(Sup. Ct. St. Lawrence Co. Jan. 11, 2021) (denying preliminary 

injunction seeking to enjoin reduction in staffing levels adopted as 

part of upcoming city budget, holding, inter alia, alleged harm could 

be recompensed by monetary award).  

27. In contrast, budget decisions that schools might take in 

reliance on the TRO, while it is pending, would be far harder to 

undo. For instance, schools that lost funding compared to last year 

under the approved budget might attempt to retain excessed 

teachers or hire new staff, only to discover later, if respondents 

prevail, that those transactions must be reversed (see Exhibit 3). 

The effect would be severe disruptions to staffing and programming 

right before the start of school (or even after the school year has 

already started). This asymmetry of outcomes strongly supports 

immediate vacatur of the TRO. 
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C. The TRO’s relief exceeds both the Judiciary’s 
proper role and the ultimate relief available 
on the merits of the petition. 

28. Finally, the TRO should be stayed because it vastly 

exceeds the court’s proper role, treading on essential matters of 

education policy that are properly reserved to the Mayor and the 

City Council. Further, petitioners have made no showing that they 

are entitled to the TRO’s relief—relief which far exceeds what 

petitioners would be entitled to if they were to ultimately succeed 

on the merits of the petition.  

29. The underlying article 78 petition asserts that there was 

a procedural defect in the approval process for the 2022-2023 DOE 

budget in that the PEP did not vote on the proposed budget prior to 

the New York City Council’s vote. Even assuming arguendo that 

petitioners are correct, this would not authorize an order that 

usurps the policy-making responsibilities of the Mayor and the City 

Council and imposes its own judgment on a complex budget process.  

30. Rather, the law is settled that the “judiciary [should] not 

undertake tasks that the other branches are better suited to 

perform.” Klostermann v. Cuomo, 61 N.Y.2d 525, 535-36 (1984).  
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This includes leaving the determination of how best to address 

“complex societal and governmental issues … to the discretion of 

the legislative and executive branches of our tripartite system.” Id. 

31. Accordingly, since the “expenditures of public moneys 

for educational purposes, … presents issues of enormous practical 

and political complexity … . [i]t would normally be inappropriate … 

for the courts to intrude upon such decision-making.” Bd. of Educ., 

Levittown Union Free Sch. Dist. v. Nyquist, 57 N.Y.2d 27, 50 (1982). 

32. Notably, the petition itself does not seek the imposition 

of judicial will on the City budget as its ultimate relief. Rather, it 

seeks the City Council’s reconsideration and revote on the DOE’s 

budget for the current fiscal year (Exhibit 5(1)). That ultimate relief 

is very different from what the TRO does on an interim basis—

overruling the budget determinations made by the City’s elected 

officials and imposing a different judgment. See Jones v. Beame, 45 

N.Y. 2d 402, 407 (1978) (plaintiff’s case raises “questions of 

judgment, discretion, allocation of resources and priorities 

inappropriate for resolution in the judicial arena”). 
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33. The interim remedy imposed by Supreme Court is all 

the more unwarranted because the additional funding that 

petitioners seek through this proceeding is not guaranteed even if 

they prevail. Rather, it involves a number of uncertainties: 

Petitioners must first establish entitlement to another vote by the 

City Council; the City Council must then vote to provide DOE with 

additional funds; and the Mayor must then approve that budget or 

the City Council must override a mayoral veto. Various outcomes 

are possible at any of these steps, but a reinstitution of last year’s 

budget is not a reasonably likely possibility.  

34. Accordingly, petitioners have not shown any reasonable 

entitlement to relief that has been granted to them. See Dist. 

Council 82 v. Cuomo, 64 N.Y.2d 233, 240 (1984) (“where the harm 

sought to be enjoined is contingent upon events which may not come 

to pass, the claim to enjoin the purported hazard is non-justiciable 

as wholly speculative and abstract”); Golden v. Steam Heat, 216 

A.D.2d 440, 442 (2d Dep’t 1995) (“the irreparable harm must be 

shown by the moving party to be imminent, not remote or 

speculative”); Valentine v. Schembri, 212 A.D.2d 371 (1st Dep’t 



1995) (reversing grant of preliminary injunction because

allegations of irreparable harm from loss of health insurance were

speculative).

WHEREFORE, DOE respectfuUy requests that this Court

grant DOE'S application for an order under CPLR 5704(a) vacating

the ex parte temporary restraining order of Supreme Court, New

York County entered on July 22, 2022.

Dated: New York, New York
July 28, 2022

TAHIRIHM. SAD IEH
Assistant Corporation Counsel

100 Church Street
New York, New York 10007
212-356-0847
tsadrieh@law. nyc. gov
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