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PRELIMINARY STATEMENT

There are over 1,800 public schools in New York City. Each of
those schools has a School Leadership Team (SLT), composed of
members of the school community. SLTs serve an advisory function and
foster collaborative discussion and input by each public school’s
stakeholders. Each year, thousands of New York City parents, teachers,
and students Volunteer’ to serve on their school's SLT. Petitioner,
Michael P. Thomas, is a retired school teacher. In April 2014, Thomas
attempted to attend an SLT meeting for 1.S.49, a public middle school
located in Staten Island. Thomas was denied admission to the meeting
because he had no connection to the school and was not a member of the
school community.

Thomas then filed this article 78 proceeding, claiming that he—
and all other members of the public—had a statutory right under the
Open Meetings Law to attend any SLT meeting for any public school.
Supreme Court, New York County (Moulten, J.) granted Thomas’s
petition. This Court should reverse. The Open Meetings Law applies to

“public bodies” preforming “governmental functions,” but courts have



long recognized that advisory bodies like SLTs are exempt from Open
Meetings Law requirements.

This distinction comports with both law and policy. The essence of
governmental function is the power to make unilateral decisions that
are legally effective and binding. The reason why public attendance 1s
required when public bodies with governmental powers meet is to
ensure accountability when binding decisions are made. But good
government also depends on the ability to gain candid input and
feedback from key stakeholders before final governmental action 1is
taken, a function not served by opening up the every advisory meeting
to the public.

The whole point of advisory bodies like SLTs is to generate input,
feedback, and advice, a role that would be hampered—if not fatally
impaired—by applying statutory requirements designed to apply to
final public decision makers. In creating SLTs, the State Legislature
never intended that sensitive ’discussions by members of individual
school communities be made public. Instead, the Legislature expressly

created specific, separate opportunities for the general public to learn



about, and comment on, the broad range of issues affecting the City’s
public school system.

Limiting SLT meetings to the school community makes sense,
because SLTs have no unilateral decision-making powers and do not
conduct “public business.” SLTs instead consult with and advise school
principals in an effort to create a culture of collaborative, school-based
decision-making and to help school superintendents and principals
ensure that resources are aligned to implement educational goals and
policies.

The Legislature’s intent to preserve the confidentiality of SLT
deliberations is clear. The Legislature specifically provided that an
SLT’s primary work product—the annual school Comprehensive
Education Plan—shall only be made public after its completion, a
limitation that allows SLT members to freely exchange ideas and voice
criticism in confidence, protecting the underlying deliberative process
and ensuring a full vetting of school community views.

As this brief explains, Supreme Court fundamentally
misunderstood the role of SLTs. SLTs were created as part of a broader

reform of the City’s school system to allow for meaningful opportunities



for parents, staff, and other members of the school community to
participate in an advisory capacity in the operation and management of
public schools.

Imposing the requirements of the Open Meetings Law on SLTs—a
predominantly volunteer group that is not composed of public officials—
is not only legally unsupported, it is also practically harmful and would
undermine the purpose and efficacy of SLTs. SLT volunteers must be
allowed to exchange opinions, advice and criticism freely and frankly in
order to fulfill their roles. Without confidentiality, moreover, it 1is
unlikely that anyone would volunteer to serve as an SLT member or
would feel free to be open and candid in their advice.

Interested members of the public have many alternative
opportunities and means to learn about and comment on all aspects of
the City’s public education system, including the work product of SLTs.
Given all the relevant factors, the Department of Education’s interest in
preserving the confidentiality of SLT meetings outweighs Thomas’s
interest in attending an SLT meeting in a school to which he has no

connection whatsoever.



QUESTION PRESENTED

Where the State Legislature has repeatedly defined the role of
SLTs as advisory, where the governing State regulations confirm their
advisory status, where the teams have no unilateral power to make or
implement final decisions, where their role is limited to an individual
school community and they have no broader public role in the school
governance structure, and where the Legislature has provided
numerous other opportunities for public comment and input in the way
the City’s schools are operated, should SLT meetings nonetheless be
subject to the Open Meetings Law?

STATEMENT OF THE CASE

A. Reform of the City’s Public School System to
Foster More Parent Input and Local School-Based
Decision-making

During the past 20 years, the management of the City’s public

school system has been dramatically transformed. In 1996, then-
Governor George Pataki signed into law amendments to Education Law
§ 2590 that began this process, which he called “historic” and “the most
significant overhaul of the New York City school system in a

generation.” See NYLS Governor’s Bill Jacket, Ch. 720 of the Laws of

1994, Governor’s Approval Memorandum, at 1. The legislation created a
5



new operational structure that “delineates clear lines of authority . . .
with strong and responsible educational leaders.” Id. The amendments
focused on providing “meaningful parental and staff involvement in
local decisionmaking” to ensure that “all members of the school
community are prepared for the responsibilities and opportunities
provided by” the legislation (emphasis added). Id., at 2. While the
legislation was intended to strengthen meaningful parental and staff
involvement in local school-based decision making, it recognized that
the school principal remained the administrative and instructional
leader of the school. See NYLS Governor’s Bill Jacket, Ch. 720 of the
Laws of 1994, Program Bill, at 2.

To implement the Legislature’s vision of school-based decision-
making, the regulations of the New York State Education
Commissioner required that each school district “develop and adopt a
district plan for the participation by teachers and parents with
administrators and school board members in school-based planning and
shared decisionmaking.” NYSED Regulation 100.11, available at
http://www.pl2.nysed.gov/part100/pages/10011.html. The regulation

mentions “cooperative planning and shared decisionmaking at the



building level by teachers, parents, administrators” and permits other
parties, such as students, school district support staff, and community
members “at the discretion” of the board of education. Id. (emphasis
added”). New York City Chancellor’'s Regulation A-655 effectuates this
requirement; it is the City school district’s plan requiring the formation
of an SLT in every New York City public school and prescribing the
composition of the team, the roles it will serve, the types of issues it will
discuss, and its methods of operation (102-113).

In 2002, the Legislature established a task force to conduct
hearings, meetings, and forums with the intent to maximize
“meaningful participation by the public, parents, and the affected
communities” in the City’s public school system. See NYLS’ Governor’s
Bill Jacket, Ch. 91 of the Laws of 2002, Memorandum in Support of Bill,
at 2. As a result of the Task Force’s work, the Education Law was again
amended in 2003 to create a new community governance structure to
replace the school board system. See NYLS Governor’s Bill Jacket, Ch.
123 of the Laws of 2003, Memorandum in Support, at 1. This new
community structure was specifically intended to “marshal public and

private engagement with and support for District schools.” See NYLS’



Governor’s Bill Jacket, Ch. 123 of the Laws of 2003, Final Report of the
Task Force on Community School District Governance Reform, at 7
(“2003 Final Report”).

SLTs played a key advisory role in the new community-based
system. The Task Force specifically described SLTs as parent-centered
groups that would, inter alia, produce an annual comprehensive
education plan (CEP) that would, after completion, be made available to
the public. Id. at 8. As further indication of the unique role of SLTs in
parent engagement, monthly meetings were to be scheduled “at a place
and time conducive to the parent members.” Id.

In 2009, parents were separately accorded additional participation
in their children’s education through a role on, inter alia, newly created
citywide councils to focus on accountability, assessment, and
transparency about District policies, planning, results, and the budget,
specifically as “avenues of accessibility for parents and the community”
to “provide effective two-way communication with the community” and
“engage” the local community. See NYLS Governor’s Bill Jacket, Ch.
345 of the Laws of 2009, Memorandum in Support, at 2; 2003 Final

Report, at 4-5. Their meetings—unlike SLT meetings—were specifically



designated as open to the public. Education Law §2590-h (48). The law
also created community district councils comprised of parents,
community leaders, and a high school student with monthly public
meetings so that the public “may speak so that parents and the
community have a voice and a public forum to air their concerns.” Educ.
Law § 2590-e (14). At the same time, the Legislature also increased
what it called “collaboration” between the principal and SLTs to assure
that the school’s budget is aligned with the educational goals in the
CEP but still did not make SLT meetings open to the public. Id.

The Education Law expressly mandates public meetings in very
specific instances. For example, Education Law 2590-e (14) states that
Community District Education Councils must “hold public meetings at
least every month with the superintendent during which the public may
speak so that parents and the community have a voice and a public
forum to air their concerns.” Education Law §2590-h (48) specifically
requires that public meetings be held by each Community District
Education Council to “report on public school finances, school
performance, and educational goals and priorities” in order “to receive

and respond to public comments and concerns.” The “city board,” known



as the Panel for Education Policy, must also hold monthly public
meetings to give parents and other stake-holders “greater insight” into
the workings of the City’s public schools. Educ. Law §2590-b. Education

Law 2590-g (7) states that “[a]ll items requiring city board approval

requires a public review process when there is a proposed school closing
or significant change in school utilization to guarantee that “parents,
students, staff and the community” can review and comment on the
proposed changes. Educ. Law § 2590-g. And as mentioned above,
monthly public meetings are also mandated for citywide and district

councils.

B. SLTs Encourage Participation and Input from the
School Community

The Legislature, however, did not provide that SLT meetings
should be public, a deliberate decision that accords with the unique
advisory function of SLTs. Education Law §2590-h (15) specifically
provides that the purpose of SLTs is to “[p]Jromote the involvement and
appropriate input of all members of the school community . . . including

parents, teachers, and other school personnel” (emphasis added). That

10



SLT participation is limited to members of the “school community” is
further established by the language of §2590-h (15)(b), which
specifically addresses SLTs and provides that the law is intended to
“balance participation by parents with participation by school personnel

»”

in advising in the decisions devolved to schools . . ..
Education Law § 2590-h (15) (b-1) describes the SLTs “powers and
duties” as, inter alia, to (a) develop an annual comprehensive
educational plan; (b) “consult” on the school-based budget; (c) hold at
least monthly meetings “at a time that is convenient for the parent
representatives”’; and (d) “make recommendations” and “be consulted”
prior to the appointment of the school’s principal. SLTs must provide
notice of monthly meetings “that is consistent with the open meetings
law. Id. None of the SLTs functions involve unilateral, final decision-
making. Instead, the SLT’s purpose is to advise and consult with the
school principal, the instructional leader of the school. Moreover, unlike
other provisions that mandate public meetings for other school entities,
the law does not grant the public any right to attend SLT meetings.
State Regulation 100.11 also creates SLTs as advisory school-

based committees. It requires that every school district must provide

11



school-based planning teams “for the participation by teachers and
parents with administrators and school board members in school-based

planning and shared decisionmaking.”

C. The Chancellor’s SLT Regulation

Consistent with the foregoing, Chancellor’s Regulation A-655 sets
forth the particular purpose, responsibilities and functions of SLTs in
the New York City school district (102-127). SLTs in each of the City’s
1,800 public schools consult with and advise the school principal, make
recommendations for student achievement, and create a plan
concerning the educational goals of the school, known as the
Comprehensive Educational Plan (“CEP”) (102). Aside from the three
mandatory SLT members—the school principal, the president of the
school’s parent association, and the chapter leader of the teachers’
union—other members are volunteers who represent groups within the
school community, such as parents and pedagogical and non-
pedagogical school staff (105). Although younger students may serve on
SLTs, a minimum of two student members is required for each high

school SLT (106).

12



Consistent with the Legislature’s direction, the specific purpose of
an SLT in New York City schools is to “create a structure for school-
based decision-making and shape the path to a collaborative culture”
(104). Using a discussion and consensus-based model, SLTs assist the
school administration in evaluating and assessing a school’s educational
programs and their effect on student achievement (id). SLTs make
recommendations concerning educational policy and create educational
goals for the school, which are incorporated into the CEP (id.).

SLTs provide advice and make recommendations that help guide
the principal and administration in making decisions (102). The
principal is responsible for creating the school-based budget and must
solicit input from the SLT so that the CEP is aligned with the school-
based budget (104). The CEP and the budget must also be submitted to
the Superintendent, along with the principal’s explanation of their
alignment, and the Superintendent is responsible for reviewing and
approving the budget and certifying that the CEP and budget are
aligned (id.). Ultimately, the principal and school administration are
responsible for the implementation of the CEP and the school budget

(td.); see also N.Y. Educ. Law §§ 2590-1 (1); 2590-r.

13



Chancellor’s Regulation A-655 leaves key questions about the
operation and role of SLTs to the decision of individual SLTs
themselves by requiring SLTs to develop their own bylaws (111). The
bylaws of I.S. 49, the school at issue in this appeal, state that SLT
meetings are only open to members of the school community. The
bylaws clarify that: “The regularly scheduled team meetings will be
open to members of the school community. The school community shall
consist of parents of children currently attending the school, staff and
liaisons to the school,” meaning community education council members

(134).

D. This Proceeding and the Lower Court’s Decision

Thomas, a retired mathematics teacher formerly employed at the
Manhattan Center for Science and Mathematics High School,
attempted to attend the April 1, 2014 meeting of the 1.S. 49 SLT (27,
9910-11; 46). He was not a member of the I.S. 49 school community—
not a teacher, staff membér, administrator or parent at the school.
Although he was initially advised that he could attend the meeting (51),
the following day he was advised that the SLT bylaws specifically allow
only members of the school community to attend SLT meetings (id., at

14



912; 137). Thomas wrote the SLT co-chair that he knew that the
school’s bylaws were “consistent with DOE policy” but that he wanted to
“challenge that policy in court” and create standing for this legal
challenge (99, Y12; 139). Thomas went to 1.S. 49 on April 1, 2014
specifically to be denied entry to the SLT meeting (id.). He then
commenced this proceeding, alleging that denying him access to the
SLT meeting violated the Open Meetings Law (22-51).

In granting the petition (9-19), the Supreme Court determined
that SLTs are “public bodies” with governmental functions that must
comply with the Open Meetings Law because they are established
pursuant to the New York State Education Law, “which gives them a
role in school governance” (16). The Court rested its decision on the
following factors: (1) the public has an interest in SLT business because
the announcement of SLT meetings, under the Education Law, must be
made in accordance with the Open Meetings Law; (2) SLTs “play a
crucial iterative role in developing CEPs and ensuring that CEPs are
aligned with the school’s budget”’; and (3) SLTs are “stakeholders” and

“participants” in school closings (16-18).

15



Supreme Court’s decision conflicted with Matter of Portelos v. New
York City Bd. of Educ., 2013 N.Y. Misc. Lexis 5170 (Sup. Ct. N.Y. Co.
Nov. 4, 2013) (176-181). There, Supreme Court Justice Cynthia S. Kern
determined that SLTs are not “public bodies” for the purposes of the
Open Meetings Law because their role is essentially advisory (180-181).
Addressing Portelos in a one-sentence footnote, the Court stated it was
“not persuaded” by the decision (id. at n.3)

ARGUMENT

SCHOOL LEADERSHIP TEAMS ARE NOT
PUBLIC BODIES THAT PERFORM
GOVERNMENTAL FUNCTIONS

The plain language of Education Law § 2590-h, the legislative
history, and the functions and responsibilities of the Department of
Education’s 1,800 SLTs all demonstrate that SLTs are not “public
bodies” that perform “governmental functions” and are thus not subject
to the Open Meetings Law, as the Portelos Court correctly determined
(180). The lower court’s contrary conclusion fails to effectuate the
Legislature’s intent that SLTs serve a collaborative, advisory‘function
and instead represents a sea change in how SLTs have operated since
their inception. The court’s ruling also undermines the essential

collaborative nature of SLTs by exposing their deliberative discussion to
16



intrusion and scrutiny by strangers to the school community, including
members of the press and individuals like Thomas, which necessarily
would discourage volunteer members from engaging in the type of free

and frank discussion that is so essential to an advisory body.

A. The Open Meetings Law Only Applies to “Public
Bodies” That Have Unilateral Decision-Making
Powers.

The Open Meetings Law does not apply to the functions of
advisory bodies like SLTs. Under the Open Meetings Law (Public
Officer's Law § 103(a)), “[e]very meeting of a public body shall be open
to the general public.” except for executive sessions. A “public body” is
defined as “any entity, for which a quorum is required in order to
conduct public business and which consists of two or more members,
performing a governmental function for the state or for an agency or
department thereof, ... or committee or subcommittee or other similar
body of such public body.” Public Officers Law § 102 (2).

The operative term in the definition is “government function.” The
-Open Meetings Law “is designed to ensure that public business is
conducted in an observable manner’—so that final, binding government
decisions are subject to public scrutiny and accountability. Smith v. City

17



Univ. of New York, 92 N.Y.2d 707 (1999). No single factor determines
whether an entity is a public body engaged in governmental functions
for the purposes of the law. Rather, “various criteria or benchmarks are
matérial” and include “the authority under which the entity was
created, the power distribution or sharing model under which it exists,
the nature of its role, the power it possesses and under which it
purports to act, and a realistic appraisal of its functional relationship to
affected parties and constituencies.” Id., at 713.

While every case is fact-specific, an entity exercising only an
advisory function generally does not qualify as a public body under the
Open Meetings Law, because “the mere giving of advice, even about
governmental matters, is not itself a governmental function,” but rather
the precursor to later governmental decisions and actions. Goodson
Todman Enterprises, Ltd. v. Town Bd. of Milan, 151 A.D.2d 642 (2d
Dep’t 1989); Matter of Hayes v. Chestertown Volunteer Fire Co., Inc., 93
A.D.3d 1117 (3d Dep't 2012) (Open Meetings Law does not apply
because individuals “have no authority to dictate” policy or procedure or
make any decisions regarding the expenditure of public funds); Jae v.

Bd. of Educ. of Pelham Union Free School Dist., 22 A.D.3d 581, 584 (2d

18



Dep’t 2005) (education advisory committees do not perform government
functions and are not “public bodies” for the purposes ;)f the Open
Meetings Law); Koubek v. County of Nassau, 2012 U.S. Dist. Lexis
46385, *5 (E.D.N.Y. Mar. 28, 2012) (where statute authorizing social
services advisory council states that council is involved in policy
development in an advisory capacity only, and where it lacked any
power to implement its recommendations, council was not performing a
government function).

In contrast, bodies with official powers and duties apart from
advisory functions are typically subject to Open Meetings Law
requirements. Smith, 92 N.Y.2d at 714. If the entity is “invested with
decision-making authority to implement its own initiatives and, as a
practical matter, operates under protocols and practices where its
recommendations and actions are executed unilaterally and finally, or
receive merely perfunctory review or approval, it will be subject to the
Open Meetings Law. Id.

Matter of Perez v. City Univ. of New York, 5 N.Y.3d 522 (2005), is
instructive. In Perez, the Court applied the Smith factors and held that

the Hostos Community College Senate was a “public body” subject to

19



the Open Meetings Law due to (1) the powers conferred upon the
Senate and its broad purview; (2) the authority by which the Senate
was created; and (3) the finality of many of the Senate’s decisions. As
we show below, SLTs bear no resemblance to the Hostos College Senate
in any of these three factors and therefore, should not be construed to
be “public bodies” for purposes of the Open Meetings Law. Most
significantly, in contrast to the College Senate in Perez, SLTs do not
implement their policy recommendations and do not have the power to
make final determinations, the fundamental hallmarks of public bodies

exercising covered governmental functions.

B. The Collaborative, Advisory Model of School SLTs
Establish That They are not “Public Bodies.”

Although SLTs were created by state law, a fact that Supreme
Court emphasized, that single factor alone is not dispositive. Perez, 5
N.Y.3d at 528 (“While an entity must be authorized pursuant to state
law to be within the ambit of the Open Meetings Law . . . not every
entity whose power is derived from state law is deemed to be
performing a governmental function”). An additional factor is “the

power distribution or sharing model under which [the body] exists.”

20



Smith, 92 N.Y.2d at 713. Under that benchmark, SLTs cannot be
considered a “public body” performing a “governmental function”
because SLTs were created and designed to serve an advisory purpose,
and to allow for collaboration and input by school community members.
SLTs are inclusive by design—even students serve as members. SLTs
play an important role, but SLTs are not given power to make and
implement educational policy on their own in a non-advisory capacity.
Education Law §2590-h delineates bright lines of authority
between educational leaders, community councils, and parental and
staff groups, and specifically identifies those with purely advisory
powers. The Chancellor is the chief executive officer for the City’s school
district with broad management powers. Educ. Law §2590-h. Each
community district has a Community District Education Council that,
inter alia, consults on candidates for community superintendent,
“promote[s] achievement of educational standards and objectives
relating to the instruction of students,” and creates annual “report
cards” for each school that are publicly available. Educ. Law §2590-¢
(1), (3), and (8). Community Superintendents have specific staff

management responsibilities, including, inter alia, reviewing and
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approving school-based budgets, appointing or rejecting principal
candidates, and ensuring that discipline is maintained in school
buildings. Educ. Law §2590-f (1) (e), (h), and (n). The city board, known
as the Panel for Educational Policy, advises the Chancellor on matters
of policy but has no executive or administrative functions. Educ. Law §
2590-g.

SLTs serve an expressly advisory role under Education Law
§2590-h (15) (b) (city district shall comply with state and federal law “in
a manner which balances participation by parents with participation by
school personnel in advising in the decisions devolved to schools . . .”)
(emphasis added). SLTs develop an annual CEP but that is subject to
review by the Superintendent. Educ. Law §2590-h (15) (b-1) (i). SLTs
“consult” on the school-based budget which, along with the principal’s
“justification,” is submitted for review to the community
superintendent. Educ. Law §2590-h (15) (b-1) (i). Parent members of the
SLT also “make recommendations” on the selection of the school
principal, id., at (iv), and “consult’” with parents regarding No Child

Left Behind funding (111).
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Although the SLT creates the CEP, the principal then sends the
CEP, along with his or her budget, to the Superintendent, who is
responsible for certifying that the two are in alignment. Educ. Law
§ 2590-h (15) (b) (b-1). The principal, not the SLT, is responsible for
devising the school-based budget. Educ. Law § 2590-1 (1) (b). If the SLT
is unable to reach consensus on the CEP, moreover, the Superintendent
makes the final decision on the CEP (110). And if the SLT believes that
the school-based budget is not aligned with the CEP, SLT members can
submit a written response to the Superintendent stating that the
school-based budget is not aligned with the CEP, and the
Superintendent then issues a decision, directing the principal and SLT
on how to make the budget and the CEP align (105).

The Perez case, where the Court of Appeals found that the College
Senate “has been charged with a number of the responsibilities
delegated by the Legislature to the CUNY Board,” 5 N.Y.3d at 529, is
again instructive. The Senate had 14 standing committees to carry out
these responsibilities, which included determining student appeals of
academic dismissals or matriculation; implementing the college’s

admissions policy; awarding scholarships and prizes; making
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disciplinary findings and issuing punishments; and resolving academic
disputes. 5 N.Y.3d at 527, 529. Furthermore, no changes could be made
to Hostos Community College divisions without the Senate’s approval,
and only the Senate could initiate changes to the College’s Governance
Charter. See id. The Court gave those factors considerable weight in
determining that the College Senate was a public body conducting
public business, and therefore, subject to the Open Meetings Law.

In contrast, SLTs are tasked with the far more limited
responsibilities described above, and an SLT's most significant
responsibility is developing the CEP, which focuses on academic goals
for the student body, and pedagogical strategies for achieving those
goals (114-115). The SLT, however, does not implement any of the
CEP’s recommendations: the school administration implements the
goals and policies set forth in the CEP. The CEP is a set of goals, not an
immediately effective final decision about any particular action.

A review of the specific powers and responsibilities of SLTs
demonstrate that they have no “protocols and practices where [their]
recommendations and actions [are] executed unilaterally and finally, or

receive[d] merely perfunctory review or approval,” which is the
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hallmark of a government body performing a government function.
Smith, 92 N.Y.2d at 714. Instead, SLTs were expressly constituted to
foster collaboration and input for purposes of advising on further school
operation and management decisions. SLTs themselves exercise no
“nonreviewable” power. See Perez, 5 N.Y.3d at 529; see also Matter of
Snyder v. Third Dept. Jud. Screening Comm., 18 A.D.3d 1100 (3d Dep’t
2005) (proceedings of Judicial Screening Committee not subject to the
Freedom of Information or Open Meetings laws because its role is
limited to providing information to appointing authority). Compare
Smith, 92 N.Y.2d at 714-715 (college association “possessed and
exercised real and effective decision-making power’ and was
“powerfully and substantively autonomous” through statutory power to
administer student activity fees and “hold[] the purse strings,” by
supervising and reviewing the student activity fee budget, by power to
disapprove allocations and expenditures, and power to suspend,
regulate and reinstate student publications).

As the court in Portelos recognized, SLTs act in a solely advisory
capacity and, therefore, do not “transact public business” and are not

subject to the Open Meetings Law. Portelos, at 9 (citing Daily Gazette
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Co. Inc. v. N. Colonie Board of Ed., 67 A.D. 2d 803 (3d Dep’t 1979)
(holding that internal committees whose sole purpose is to make
recommendations do not transact public business under Open Meetings
Law). Because SLTs are not “invested with decision-making authority
to implement [their] own initiatives,” and their recommendations and
actions are not executed unilaterally and do not receive “merely
perfunctory review or approval,” Smith, 92 N.Y.2d at 713-14, they are

not public bodies performing a government function.

C. A Realistic Appraisal of an SLT’s Functional
Relationship to Affected Parties and
Constituencies also Establishes that SLTs are not
Public Bodies with Government Functions.

The practical function of SLTs further confirms that they are not
covered by the Open Meetings Law. Each SLT functions primarily
within the realm of its particular school. They are school-based advisory
teams comprised principally of volunteers from the school community
(105-106). The SLT is the “central coordinating team in the school” and
should help facilitate communication within the school community
(110). Viewed in its accurate context, each SLTs “functional

relationship” to the larger school governance structure is extremely
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limited, and this also demonstrates that SLTs are not “public bodies”
that perform “government functions.”!

There are three mandatory SLT members—the school principal,
the president of the school’s parent association, and the chapter leader
of the teachers’ union (105). All other members are elected by
representative constituencies within the school community, such as
parents, pedagogic and non-pedagogic school staff, and students (105-
106). The purpose of an SLT is to “create a structure for school-based
decision-making and shape the path to a collaborative culture” (104).
Using a discussion and consensus-based model, SLTs assist the school
administration in evaluating and assessing a school’'s educational
programs and their effect on student achievement (id).

In Perez, the Senate was created pursuant to the CUNY Board of
Trustees’ bylaws, which delegated to the Senate many of the vast

governance powers accorded to the Board of Trustees by the

Legislature. See Perez, 5 N.Y.3d at 526; N.Y. Educ. Law §§ 6206(4),

1 SLTs, along with the impacted Community District Education Council, must
attend joint public hearings held by the Chancellor concerning proposed school
closures or changes in their school’s utilization pursuant to Education Law §2590-h
(2-a)(d). The law expressly mandates that those hearings be public.
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6206(7)(a). Indeed, the Perez Court’s determination that the Senate was
a “public body” relied on, in large part, the fact that the Senate “has
been charged with a number of the responsibilities delegated by the
Legislature to the CUNY Board ...” Perez, 5 N.Y. 3d at 529.

In contrast, SLTs have not been delegated any of the governance
powers of the Chancellor, Superintendents, principals, city board or
council. Instead, SLTs are created pursuant to a circumscribed
regulation of the New York State Education Commissioner that
requires school districts to “develop and adopt a district plan for the
participation by teachers and parents with administrators and school
board members in school-based planning and shared decision-making.”
8 N.Y.C.R.R. § 100.11(b). The provisions of the Education Law that
mandate compliance with § 100.11(b) underscore the advisory nature of
the SLT. See N.Y. Educ. Law § 2590-h (15) (b) (Chancellor must ensure
parents’ and school personnel’s role in “advising” in certain decisions
devolved to school by N.Y. Educ. Law §§ 2590-1 and 2590-r; id. at
§ 2590-h(15)(b-1)(i) (empowering school-based management team to
develop comprehensive educational plan “so that it may inform the

decision-making process and result in the alignment of the
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comprehensive educational plan and the school-based budget”)
(emphasis supplied); id. at § 2590-h(15)(b-1)(iv) (allowing parent
members of such teams “make recommendations . . . on the selection of
the school principal and have all members be consulted prior to the
appointment of any principal candidate to its school’) (emphasis
supplied). The Chancellor’s Regulation implements the Commaissioner’s
Regulation and statutes by creating SLTs as advisory bodies that
“assist in the assessment of a school’s educational programs and their
effect on student achievement.” Chancellor’s Regulation A-655, § 1.
Thus, the statutory and regulatory scheme authorizing SLTs
reinforces the intention of the Legislature to create a school-based
management team composed of the school’s constituencies to act in an
advisory capacity. In contrast, the College Senate in Perez was created
pursuant to a scheme in which the CUNY Board of Trustees delegated
many of its broad, final decision-making powers to the Senate.
Consequently, SLTs are advisors and facilitators in the immediate
school community and have no unilateral power in their particular

school or in the larger governance structure. This factor also supports a
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finding that SLTs are not “public bodies” that perform “public

business.”

D. The Lower Court’s Analysis is Inconsistent with
the Intent of the Education Law and the
Fundamental Role of SLTs.

The lower court’s reasoning places undue weight on certain factors
and ignores the actual context in which SLTs operate. Its decision is not
just wrong; it also creates dangerous precedent.

The lower court first found it persuasive that SLTs are creatures
of State law (16), but Perez, 5 N.Y.3d at 528, instructs that this single
factor is not dispositive. The State Legislature can and often does create
advisory or consultative bodies. Without explanation, the lower court
also found it persuasive that notice of SLT meetings must be consistent
with the Open Meetings Law (16-17), but that puts form over
substance. The notice provision is intended to mandate the most
effective notification of SLT meetings to maximize participation and
inclusivity by the school community. We know of no case law, and none
has been cited, that applies the requirements of the Open Meetings Law
simply by virtue of the notice used. Notice is valuable even if only a
limited segment of the public (such as the school community) is
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provided with notification. Moreover, the notice provision actually
strongly cuts against petitioners’ position. The Legislature knew how to
mandate that meetings be public, see supra at 9-10; it also referenced
one but no other provisions of the Open Meetings Law with respect to
SLTs. The absence of any statutory provision mandating that SL'Ts hold
public meetings is especially telling in this context.

Likewise, while the lower court also found it persuasive that SLTs
are part of the “governance structure,” the court’s analysis of the role
SLTs play in school governance is exceeding superficial (17). The lower
court failed to recognize that SLTs serve an expressly advisory role
under Education Law §2590-h (15) (b) (city district shall comply with
state and federal law “in a manner which balances participation by
parents with participation by school personnel in advising in the
decisions devolved to schools . . .”) (emphasis added). SLTs develop a
CEP but do not execute the CEP unilaterally, because the CEP is still
subject to review by the Superintendent, Educ. Law §2590-h (15) (b-1)
(1), and 1t is implemented by the school administration. SLTs also
merely “consult” on the school-based budget which, along with the

principal’s  “justification,” is submitted to the community
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superintendent for certification or, if need be, reconciliation. Educ. Law
§2590-h (15) (b-1) (Q).

The lower court recounted the foregoing provisions but failed to
give them effect. Instead, the court reasoned that, because SLTs have
“Input” in the process and are “not subordinate to” the principal, they
are unilateral decision-makers (17-18). That determination is contrary
to the plain language of the Education Law § 2590-h (15) (b-1) (1), which
states that each SLT shall develop a CEP “so that it may inform the
decision-making process and result in the alignment of the
comprehensive educational plan and the school-based budget”
(emphasis added). The Education Law makes it clear that SLTs have no
unilateral decision-making power over the CEP, the budget, or the
alignment of the budget and the CEP.

The lower court was further misguided in relying on the SLT’s role
in school closings and changes in school utilization (18), because that is
an entirely separate process that is expressly subject to extensive public
review. Educ. Law § 2590-h (2-a)(d). That provision specifically states
that, before a decision is made on any proposed school closure or

changes in school utilization, a joint public hearing must be held by the
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Chancellor, at which the school’s SLT and the impacted Community
District Education Council must be present. But that distinct and
separate provision is irrelevaﬁt to the issue now before the Court. That
provision neither transforms the essential nature of monthly SLT
meetings nor makes them subject to the Open Meetings Law.

As indicated above, moreover, the Legislature has crafted a
specific and detailed governance structure for public schools, and within
that structure, provided specific opportunities for the public to comment
on education policy and practices in a variety of contexts except for SLT
monthly meetings. Given the absence of that requirement in Education
Law § 2590-h (15), there is an “irrefutable inference” that it was
intended to be omitted or excluded. Jae v. Bd. of Educ., 22 A.D.3d at
584.

Most significantly, the lower court failed to consider the practical
impact its decision would have on the consultative, deliberative process
that is essential to the effectiveness of the Department of Education’s
1,800 SLTs. The Legislature expressly created an advisory and
collaborative process for SLTs that would “promote the involvement and

appropriate input of all members of the school community” and “inform
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the decision-making process” in aligning the CEP with the school
budget. Educ. Law § 2590-h (15). The Legislature reaffirmed the non-
public nature of the consultative process by providing that the CEP be
“submitted to the District Superintendent, and be available to the
public.” 2003 Final Report at 8. Thus, a CEP is made available for
public inspection only after it has been finalized and submitted to the
District Superintendent, and not during the deliberative process. See
also Educ. Law § 2590-h (b-1) (i) (“The chancellor shall ensure” that
every school's CEP be made available for public inspection”). That
conclusion is further confirmed by Commissioner’'s Regulation 100.11,
which states that the purpose of the district plan or school-based
management teams is “the participation of teachers and parents with
administrators and school-board members in school-based planning and
shared decision-making.” The legislative and regulatory scheme
therefore repeatedly makes clear that SLT members are not public
officials serving a government function, and therefore their meetings
are not subject to the Open Meetings Law.

SLT members, who are primarily volunteer members of the school

community, must be able to exchange ideas, opinions, advice and
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criticism freely in order for that collaborative process to work. Public
disclosure of their deliberations will not only discourage parents,
teachers, school administrators, and students from volunteering to
serve on an SLT but will also have a chilling effect on any discussions

they have. And that is contrary to the Legislature’s intent in creating

SLTs.
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CONCLUSION

For the foregoing reasons, the order of the Supreme Court should

be reversed.
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October 2, 2015
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Index No. 100538/2014

and

LETITIA JAMES, Public Advocate for the City of New
York, and CLASS SIZE MATTERS,
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For a Judgment Pursuant to Article 78 of the Civil Praciice
Law and Rules

-against-

NEW YORK CITY DEPARTMENT OF EDUCATION,
and CARMEN FARINA, Chancellor of the New York City
Department of Education

Respondents.
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PLEASE TAKE NOTICE that the respondents, for their pre-argument

statement, allege as follows:

1. The full names of the original Parties and the names, addresses and
telephone numbers of counse] for respondents and petitioner are as follows:

Respondents: New York City Department of Education
Carmen Farifia, Chancellor of the New York City Department of Education

Attorney for Respondents: ZACHARY W. CARTER
Corporation Counsel of the
City of New York
100 Church Street
New York, New York 10007
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Petitioner: Michael P. Thomas

Attorney for Petitioner: Michael P. Thomas, pro se
343 E. 92 St #5W
New York, NY 10128
(917) 545-4254

Petitioner-Intervener: Letitia James, Public Advocate for the City of New York

Attorney for Petitioner-Intervener: Laura D. Barbieri
225 Broadway, Ste. 1902

New York, NY 10007
(212) 285-1400

Petitioner-Intervener: Class Size Matters
Attorney for Petitioner-Intervener: Mark Ladov & J. McGregor Smyth
New York Lawyers for the Public Interest
151 W. 30" St., 11" FL. -
New York, NY 10001
(212) 244-4664
There has been no change in the parties or their counsel in this proceeding.
2. This is an appeal from a judgment of the Supreme Court, New York
County, (Moulton, J.) entered in the office of the Clerk of New York County on April 23, 2015
and served on April 24, 2015. No other appeal is pending in this action.
3. This is a CPLR Article 78 proceeding in which petitioner secks an order
(1) declaring that a School Leadership Team (“SLT”) meeting is a meeting of a public body
which must be open to the general public pursuant to the Open Meetings Law; (2) finding that
respondents violated the Open Meetings Law by not permitting Petitioner to attend an SLT
meeting at Intermediate School 49 on April 1, 2014; (3) ordering Respondents (o participate in a

training session concerning the obligations imposed by the Open Meetings Law; and (4)

awarding costs, fees, and disbursements.
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4. The Court below found that SLT meetings entail a public body performing
governmental functions and, therefore, were subject to the Open Meetings Law.

5. Respondents scek reversal of this judgment on the grounds that SLTs are
not public bodies subject to the Open Meetings Law because they operate only in an advisory
capacity and have no authority to make final decisions or implement their decisions.

Dated: New York, New York
May 22, 2015

Yours, etc.,

ZACHARY W. CARTER
Corporation Counsel of the
City of New York
Attorney for Respondents
100 Church Street

New York, N.Y. 10007
(212) 356-2500
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Chief, Appeals
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