SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISION : FIRST DEPARTMENT

----------------------------------------------------------------- X
In the Matter of the Application of
AFFIRMATION IN
MICHAEL P. THOMAS, FURTHER
SUPPORT OF THE

Petitioner-Respondent, CROSS-MOTION
-and-

LETITIA JAMES, Public Advocate for the New York County
City of New York, and CLASS SIZE Index No. 100438/14
MATTERS,

Petitioners-Interveners,

For a Judgment under Article 78 of the
Civil Practice Law and Rules

- against -

NEW YORK CITY DEPARTMENT OF
EDUCATION and CARMEN FARINA,
Chancellor of the New York City
Department of Education,

Respondents-Appellants.

JANE L. GORDON, an attorney admitted to practice in the
State of New York and of counsel to ZACHARY W. CARTER,
Corporation Counsel of the City of New York, attorney for the

respondents-appellants (“the Department of Education”) in this



proceeding, hereby affirms that the following statements are true,
under penalty of perjury:

1. I submit this affirmation to respond briefly to petitioners’
opposition to the Department’s cross-motion for an order granting
either a declaration confirming the existence of an automatic stay
pursuant to CPLR 5519(a) (1), or for a discretionary stay pursuant to
CPLR 5519(c), pending the determination of the appeal.

2. Most telling about petitioners’ opposition to our cross-motion
is what they fail to address. First, they ignore the statutory support
cited in our cross-motion, which demonstrates that SLTs are not “public
bodies” that transact “public business” for the purposes of the Open
Meetings Law (Department’s Memo in Support at 16-17).

3. Next, they gloss over the enormous effort that we described
and which would be required in order to apply the Open Meetings Law
to SLT meetings pending this appeal. They ignore that each of those
steps must be taken in each of the City’s 1,800 public schools and with
1,800 separate SLTs (August 6, 2014 affirmation of Robin F. Singer, at
997-14). And as they cannot dispute that the lower court’s

unprecedented order requires that the Department take all the steps



described in the Singer affirmation, they instead disparage the extent
and cost of those labor-intensive measures and urge the Court to
instead credit their lay opinion about how the law might be
implemented.

4. Petitioners also cannot justify upending the status quo
pending appeal, especially where, as our cross-motion demonstrated, so
many opportunities exist for Mr. Thomas and all members of the public
to learn about and contribute to public school governance (Department’s
Memo in Support at 13-14), and the Department has agreed to expedite
the appeal. Their only response is that Mr. Thomas was only able to
discover supposed financial improprieties at his former school by
attending SLT meetings (Thomas Aff., at § 41), but they fail to advise
the Court that Mr. Thomas has, to date, lost every single legal
challenge he has brought in connection with those claims.

5. There are additional, numerous factual inaccuracies 1in
petitioners’ opposition papers. We address those claims in the annexed
affirmation from Department attorney Singer, submitted in further

support of the cross-motion.



WHEREFORE, it is respectfully requested that this Court declare
that, pursuant to CPLR 5519(a) (1), there is an automatic stay of the
order of the Supreme Court, New York County, entered April 23, 2015,
pending resolution of this appeal. In the alternative, this Court should
grant a discretionary stay pursuant to CPLR 5519(c).

Dated: New York, New York
August 20, 2015

JAXH L. GORDON
Senigr Counsel
(212) 356-0846
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SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISION : FIRST DEPARTMENT

................................................................. X
In the Matter of the Application of
AFFIRMATION OF
MICHAEL P. THOMAS,
, ROBIN F. SINGER
Petitioner-Respondent, IN FURTHER
-and- SUPPORT OF

LETITIA JAMES, Public Advocate for the CROSS-MOTION

City of New York, and CLASS SIZE
MA}:I‘TERS, New York County

Index No. 100438/14
Petitioners-Interveners,

For a Judgment under Article 78 of the
Civil Practice Law and Rules

- against -

NEW YORK CITY DEPARTMENT OF
EDUCATION and CARMEN FARINA,
Chancellor of the New York City
Department of Education,

Respondents-Appellants.

ROBIN F. SINGER, an attorney admitted to practice in the

State of New York and Senior Associate Counsel for the New York City

Department of Education, hereby affirms that the following statements
are true, under penalty of perjury:

1. I submit this affirmation in further support of the

Department’s cross-motion for an order granting either a declaration



that there is a CPLR 5519(a) (1) automatic stay in effect, or a
discretionary stay pursuant to CPLR 5519(c), pending the
determination of the appeal, and to address a series of misstatements
petitioners made in opposing the Department’s cross-motion. This
affirmation is based on my personal knowledge as well as conversations
with my colleagues in the Department’s Division of Family and
Community Engagement, which trains and monitors the SLT process.

2. The principal flaw in petitioners’ opposition papers is their
assumption that, because members of the public may in certain
circumstances be allowed to attend a particular School Leadership
Team (“SLT”) meeting, that necessarily means that all SLT meetings
are public meetings doing public business and subject to the Open
Meetings Law. This conflates and confuses the issues. A particular SLT
may elect to allow a member of the public to attend an SLT meeting,
but that is a far different proposition from allowing any member of the
public, and members of the press, unrestricted access to SLT meetings
in public school buildings, as would be required under the Open

Meetings Law.



3. The Department’s regulations do not provide that the
general public or members of the press shall attend SLT meetings.
Rather, in the spirit of school-based decision-making that SLTs are
designed to foster, our current SLT training Power Point advises SLTs
to determine and state in their by-laws their particular policy for
observers (Exhibit A, at 9). Here, the bylaws of the 1.S. 49 SLT allow
only members of the school community to attend SLT meetings as
observers (Affidavit of Linda Hill, annexed to the cross-motion as
Exhibit C, at § 10). Many other SLTs espouse a similar policy in their
bylaws. This is the status quo, and to suddenly change these policies
pending this appeal would require a substantial amount of training and
expenditure.

4. To support their illogical argument that the lower court’s
judgment does not require the Department to take any affirmative
action to comply, petitioners maintain that the Department is “free to
implement and enforce their obligation as it determines appropriate”
(Reply Memo at 2). That is entirely disingenuous, because the lower
court’s decision obligates the Department to comply with the

affirmative substantive requirements of the Open Meetings Law in all



of the City’s 1,800 public schools, as described, in detail, in my August
6, 2015 affirmation.

5. Petitioners also argue that, because PTA meetings are open to
the public, opening SLT meetings to the public and press on demand
poses no safety concerns for schoolchildren (Reply Br., at 6). That
argument misunderstands the significant differences between PTA
meetings and SLT meetings. PTA meetings, unlike SLT meetings, are
expressly deemed public meetings by statute. Educ. Law 414(c). Among
other key differences in purpose and practical function, PTA meetings
are more often held in the evening, when school is not in session, to
accommodate working parents and teachers. SLTs are more frequently
held before school or in the mid- to late-afternoon, when school
breakfast and after-school programs are operating and many students
are in the building.

6. Petitioners’ urge that SLT meetings must be subject to the
Open Meetings Law because, under Chancellor's Regulation A-
655(VII), notice of the meetings must be “in a form consistent with” the
Open Meetings Law (Affidavit of Michael P. Thomas, dated sworn to

August 12, 2015, at 9 9). That requirement insures that adequate



notice of the meeting is disseminated to the school community to
encourage their full participation. It requires a sub stantial leap of
reasoning, however, to conclude that SLT meetings are subject to the
Open Meetings Law simply because notices must be “consistent with”
the Open Meetings Law.1

7. Petitioners also rely extensively on the 2002 Chancellor’s Plan
for School Leadership Teams (Thomas Aff., at § 10), which was
developed 13 years ago and is no longer in use. Moreover, they
selectively quote that outdated document in a misleading way. That
document confirms that each school should determine whether SLT
meetings will be open to the public and encourages teams to “invite
open attendance” (Exhibit 2 to the Thomas affidavit). But the
document encourages “open attendance” because that “provide[s] an

opportunity for parents to get involved prior to making a full

! A similar leap of reasoning is required for Mr. Thomas’s assertion that he was only able to
discover misappropriation of federal Title I funds as an SLT member (Thomas Aff., at § 41),
since every one of his complaints or appeals to the State Education Department and the United
States Department of Education alleging those supposed misdeeds, and which has been fully
litigated, has been dismissed as “factually inaccurate” and baseless. Decision of Sisteria Spann,
dated March 25, 2015; see also Decision of Roberto Reyes, dated September 4, 2013; Decision
of Deborah S. Delisle, Assistant Secretary, U.S.D.O.E., dated November 1, 2014 (collectively
attached as Exhibit B).



commitment to the team.” Id., at 30. This establishes that the purpose
of “open attendance” in that plan is to allow parents to preview the
SLT process to help them determine whether they want to serve as
members. In short, it was not contemplated that “open attendance”
would apply beyond the school community.

8. Equally misleading is petitioners’ reliance on an old, no-
longer-used Power Point presentation to argue that SLT meetings are
currently open to the public (Exhibit 1 to the Thomas Aff.). The
statement on which petitioners rely was incorrect and the Power Point
was corrected once the inaccuracy was discovered. A new SLT
presentation was created in 2014, which is now used in SLT trainings.
It does not state that SLT meetings are open to the public or subject to
the Open Meetings Law. Rather, it focuses on the consensus-based
decision-making process engaged in by SLTs to give members a voice in
school policies by making recommendations. (Exhibit A).

Dated: New York, New York

August 20, 2015

ROBIN F.'SINGER)
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EXHIBIT B



THE STATE EDUCATION DEPARTMENT |/ THE UNIVERSITY OF THE STATE OF NEW YORK / ALBANY, NY 12234
Office of P-12

Title | Schools and Community Services Office
55 Hanson Place, Suite 578

Brooklyn, New York 11217

Tel: (718) 722-2635 / Fax: (718) 722-4721

March 25, 2015

BY E-MAIL AND OVERNIGHT MAIL

Mr. Michael Thomas
343 East 92" Street, Apt. SW
New York, NY 10128

Dear Mr. Thomas:

I'am writing regarding your Appeal, dated May 29, 2014 to the New York State Education Department
(NYSED) regarding the administration of the Title | schoolwide program at the Manhattan Center for
Science and Mathematics (MCSM) during the 2013-14 schoo! year.

On March 24, 2014, pursuant to the complaint procedures of the New York City Department of
Education, a Complaint was filed with Mr. Anthony Lodico, Superintendent, Manhattan High Schools.
Your Complaint stated that Title [ funds were not used at the Manhattan Center for Science and
Mathematics during the 2013-14 school year to support the components of a schoolwide program as
described in Section 1114(b)(1)(B) of Title I, Part A of the Elementary and Secondary Education Act
(ESEA). Violations of the Supplement/Not Supplant provision [Section 1114(a)(2)(B)] of Title [, Part A
were also alleged.

On or about May 2, 2014, you received a response to your Complaint from Superintendent Lodico. In
your May 29" Appeal, it was alleged that MCSM received $1,053,294 in schoolwide Title funds during
the 2013-14 school year and that most of the allocation was used to provide mandated services. It was
also alleged that there were violations of the Title I, Part A Supplement/Not Supplant provision [Section
1T14(a)(2)(B)]; and that Title I, Part A funds were not used to support the required Schoolwide Reform
Strategies cited in Section 1114(a)(b)(1}(B) of the ESEA. You stated that “Superintendent Lodico’s
response does not refute the allegations regarding the implementation of schoolwide reform strategies”
and that his response “did not substantiate the allegation in the Title I Complaint”. See Attachment A
Jor the list of the Allegations.

MCSM’s Implementation of its 2013-14 Conceptually Consolidated Schoolwide Program

In addition to the review of your March 24, 2014 Complaint and Mr. Anthony Lodica’s May 2, 2014



Complaint Response, an investigation of MCSM’s implementation of its 2013-14 schoolwide program
was conducted as part of the investigative process.

Flexibilities Afforded in Section 1114 - Schoolwide Programs of the ESEA

Pursuant to Section 1114 of the ESEA, a Title I school implementing a schoolwide program may
consolidate funds from Federal, State, and local sources to effectively design and implement a
comprehensive plan to upgrade the entire educational program in the school, [Section 1114(a)(1)| In
upgrading the entire educational program, all students in the school may benefit from the use of Title |
funds; however, the focus remains on improving the achievement of the lowest achieving students,
[Section 1114(b)(1)(B) (iii)(1))

As a result of consolidating education funds, a Title I school implementing a schoolwide program:

» does not need to meet most of the statutory and regulatory requirements of the Federal education
programs included in the consolidation as long as it meets the intent and purposes of those
programs. [Section 1114(a)(3)(A)-(B)]

® is not required to maintain separate fiscal accounting records by program that identifies the
specific activities supported by those particular Federal education funds, as long as the school
maintains records that demonstrate that the schoolwide program. considered as a whole,
addresses the intent and purposes of each of the Federal programs that were consolidated to
support the schoolwide program. [Section 1114(a)(3)(C)]; and

e is not required to keep records of the particular services paid for with Federal education funds
that are used in the schoolwide program, nor is it required to demonstrate that any particular
service supplements the services regularly provided in that school. However, the District must
ensure that each school operating a schoolwide program receives all the State and local funds it
would otherwise receive to operate its educational program in the absence of Title I, Part A or
other Federal education funds. [Section I'114(a)(2)(A)(iii) and Section 1114(a)(2)(B)]

Furthermore, “If an LEA has a Title | school operating a schoolwide program, the LEA must ensure that,
of the non-Federal funds available to the LEA in a given year, the school receives all of those funds it
would otherwise have received if it were not operating a schoolwide program, including those funds
necessary to provide the basic education program for all students, as well as services required by law for
students with disabilities and English language learners. [ESEA, Section 1114(a)(2)(B)] However, the
school does not need to demonstrate that Title I, Part-A funds are used only for activities supplement

those the school would otherwise provide with non-Federal funds. [ESEA 1114(a)(2)(A)(ii)] In other
words, the focus is on ensuring that a Title I schoolwide school receives all the resources it would
receive were it not operating a schoolwide program not on the supplemental nature of the services



provided with Federal funds or the eligibility of particular students to receive those services.” Federal
funds combined in a schoolwide program lose their specific program identity and may be used for any
costs of the schoolwide program.

Investigation Findings

The three core elements of a schoolwide program are: 1) a comprehensive needs assessment that
identifies the school’s strengths and challenges in key areas that affect student achievement, 2) a
comprehensive schoolwide plan that describes how it will achieve the goals it has identified as a result
of its needs assessment; and an annual evaluation of the outcomes and the plan’s implementation to
determine whether the academic achievement of all students improved, whether the goals and objectives
contained in the plan were achieved, and if the plan is still appropriate as written. [34 CFR 200.26(c¢)]

The results of the extended investigation substantiated that during the 2013-14 school ycar, MCSM
implemented the following required provisions pursuant to Section 1114 of the ESEA.:

1. The school received all the State and local funds it would otherwise receive to operate its
educational program in the absence of Title [, Part A or other Federal education funds. [Section
1114(a)(2)(B)]

2. The school demonstrated that the 2012-13 and 2013-14 schoolwide programs were evaluated to
determine whether the academic achievement of all students, and particularly of low-achieving
students improved, whether the goals and objectives contained in the plans were achieved, and if
the plan were still appropriate as written. [34 CFR 200.26(c¢)]

3. The specific FFederal, State and local funds that were consolidated and the amount each program
contributed to the consolidation were identified. [Section 1114(b)(2)(A)(iii)]

4. The school demonstrated that the schoolwide program, considered as a whole, addressed the
intent and purposes of each of the Federal education programs whose funds were consolidated to
support it. [Section 1114 (a)(3)(C)]

5. A comprehensive needs assessment of the entire school was conducted based on information
which included the achievement of children in relation to the State academic content standards
and State student assessment results. [Section 1114 (b)(1)(A)]

6. Demonstrated that within the schoolwide program, schoolwide reform strategies as described in

Section 1114(b)(1)(B) were implemented.

" United States Department of Education: ESEA Flexibility Frequently Asked Questions, Revised August 3, 2012
For link, go to: hug://www2, ed.gov/palicy/elsec/vuid/esea-lexibility/index.htm| then click on ESEA Flexibility
Frequently Asked Questions (Question A-18)




CONCLUSION

Based on a review of your March 24, 2014 Complaint and the May 2, 2014 Complaint Response from
Mr. Anthony Lodica, Superintendent, Manhattan High Schools, it was substantiated that your allegations
were based on a budget document printed from Galaxy that was not the budget for Title I funds but for
all of the funds allocated to MCSM during the 2013-14 school year. The New York State Education
Department is in agreement with the New York City Department of Education that the allegations in
your March 24, 2014 Complaint were based upon data that was incomplete and inappropriate for your
stated purposes. Therefore, your allegations were “factually inaccurate and unfounded.”

In conclusion, the Manhattan Center for Science and Mathematics (MCSM) demonstrated that during
the 2013-14 school year, its schoolwide program, considered as a whole contained sufficient resources
and activities to reasonably address the intent and purpose of the included programs whose funds were
consolidated to support it, particularly as they relate to the lowest-performing students. [Section
1114(a)(3)(C); 34 CFR 200.29(b)(1)(i)(ii)]  The school also demonstrated that its schoolwide program
included school reform strategies cited in Section 1114(b)(1)(B). Additionally, the New York City
Department of Education demonstrated that MCSM received all of the non-Federal funds it would
otherwise have received if it were not operating a schoolwide program, including those funds necessary
to provide the basic education program for all students, as well as services required by law for students
with disabilities and English language learners. [Section 1114 (a)(2) (B)]

We thank you for bringing this matter to our attention and now consider this matter closed.

Sincerely,

Sisteria Spann,
Supervisor of Educational Programs,
Title I School and Community Services

Ce: Robin Singer
Anthony Lodico
David Jimenez
Ira Schwartz
Stewart Hubbard
Maxine Meadows-Shuford



Attachment A

Allegations

Title I, Part A alleged violations at the Manhattan Center for Science and Mathematics occurred during
the 2013-14 school year:

| Pursuant to Section 1114(a)(2)(B) of the Title I, Part A of the ESEA, a school participating in a
schoolwide program must use Title [ funds to supplement the amount of funds that would, in the
absence of Title I funds be made available from non-Federal sources for the schools, including funds
needed to provide services mandated by law. Notably, high schools are required to provide 5.5
hours of instruction to students each day (8 NYCRR 175.5), a guidance program (8 NYCRR 100.2)
and special education services (8§ NYCRR 200.2).

2. MCSM received $1,053,294 in schoolwide Title [ funds during the 2013-14 school year, the
complainant alleges that most of the allocation was used to provide mandated services.
Superintendent Lodico’s response does not refute the allegations.

3. Superintendent Lodico claims that $597,677 in schoolwide Title | funds was used to reduce class
size by fully funding two teachers and to partially fund eight other teachers. An analysis of class
size in the Title I Complaint indicated that at most one teacher was hired to reduce class size at
MCSM.

4. Superintendent Lodico also claims that $74,676 in Title | funds was allocated to partially fund the
salaries of two assistant principals who provided additional professional development to staff on
topics such as measures of student learning and alignment of instruction with Common Core
standards. Despite the substantial amount of money allocated to provide professional development,
Superintendent Lodico did not furnish any evidence that professional development was offered to
teachers, and did not indicate that per session pay was allocated for teachers to participate in
professional development.

5. $20,191 was supposedly used to provide academic intervention, including afterschool tutoring and
enrichment, by partially funding the salary of one teacher. Superintendent Lodico does not explain
what duties the teacher allegedly performed during the school day which were germane to
afterschool tutoring and enrichment.

6. Superintendent Lodico alleges that $113,897 in Title I funds were used to purchase supplies for
students in temporary housing, materials for the Robotics program and technology supplies. Title I



schools are required to set aside a minimum of $100 per student in temporary housing. During the
2013-14 school year, MCSM had 46 students in temporary housing and presumably set aside
approximately $4,600.  Therefore, according to Superintendent Lodico, MCSM allocated
approximately $109,000 to the Robotics club and “technology”. Notably, the Robotics Club has
fewer than thirty members and the club’s sponsor obtained significant funding through grants.

Superintendent Lodico also alleges that $127,217 in Title [ funds was used to partially fund two
guidance counselors and to fund per session work for teachers to provide extra tutoring to students,
Superintendent Lodico does not clearly indicate how the funds were allocated.  Nonetheless,
$54,116 in Title I funds could have been used to fund a bilingual guidance counselor, and according
to the 2013-14 budget, MCSM allocated $62,426 for after/before school student programs in which
teachers could have provided extra tutoring for students. However, the allocation for tutoring seems
unreasonably high since teachers at MCSM are required to tutor for approximately 37 minutes on
Tuesday, Wednesday and Thursday without additional compensation.

Superintendent Lodico’s assertion that “$109,105 in Title I funds was used to fully fund three school
aides to input data for teachers in Datacation and Naviance is simply not true”.



THE STATE EDUCATION DEPARTMENT / THE UNIVERSITY OF THE STATE OF NEW YORK / ALBANY, NY
12234
, Office of P-12 Education

Office of Accountability

Title I, School and Community Services
Room 365 EBA

Tel. (518) 473-0295 / Fax (518) 486-1762

September 4, 2013

Michael Thomas
343 East 92™ Street, Apt 5SW
New York, NY 10128

Dear Mr. Thomas:

I am writing regarding your August 14, 2010 complaint that was filed through Elaine Gorman, High
School Superintendent, New York City Department of Education (NYCDOE) and subsequently on
July 26, 2011 with my office. In the complaint you have alleged the following:

1. The 2009-2010 Comprehensive Education Plan (“CEP”) was not developed with the
involvement of parents and other members of the school community as required by
Section 1114(b)(2)(B)(ii) of Title I, Part A of the ESEA;

2. Required components of a schoolwide program that address the needs of at-risk students
were not implemented as required by Section 1114(b)(1) and Section 1118 of Title I, Part
A of the ESEA;

3. Title I funds were misappropriated and were not used to implement the components of a
schoolwide program as required by Section 1114(b)(2)(A)(ii) of Title I, Part A of the
ESEA; and

4. The 2010-2011 CEP does not exist as required by Section 1114(b)(2)(B)(ii) of Title I,
Part A of the ESEA.

It is our understanding that the NYCDOE referred your complaint to their Office of Special
Investigations (OSI) and that the NYCDOE-OSI conducted an investigation (Case No. 10-7578) of
your allegations. On May 11, 2011, a letter of determination was issued to you concluding that the
allegations in your complaint were deemed “unsubstantiated.” We also understand that you
requested a copy of the NYCDOE-OSI report and that, consistent with their finding and internal
protocols, the NYCDOE maintained that, since your complaint was deemed “unsubstantiated,” you
would not be entitled to a copy of the investigative report and that the related information could not
be released to you under the Freedom of Information Law (FOIL). It is also understood that you have
appealed this decision regarding your FOIL rights to the Supreme Court of the State of New York.
And that in a decision by the Appellate Division, First Department, the matter was remanded to
Supreme Court, New York County for an in camera inspection of the documents to determine which,
if any, are exempt from disclosure. To date, we have not been informed of the outcome of that
proceeding.



As noted above, you subsequently appealed to the New York State Education Department (NYSED)
to conduct a state level investigation of your allegations, which we have done. Based on our review
of your initial complaint of August 14, 2010 to Elaine Gorman, we requested and received a copy of
the NYCDOE-OSI report. We subsequently held meetings with both you and pertinent staff members
from the NYCDOE-OS], staff at the Manhattan Center for Science and Mathematics (MCSM), and
members of the MCSM School Leadership Team (SLT).'Meetings were also held with you and your
designated union representative, Mr. R. McCue, who also served as a member of the SLT during the
years in question. The meetings were coordinated through my office, Title I School and Community
Services, and Stewart Hubbard, a representative from this Department’s Audit Unit, who assisted as
needed.

In regard to the allegations:

1. “The 2009-2010 Comprehensive Education Plan (“CEP”) was not developed with the
involvement of parents and other members of the school community as required by
Section 1114(b)(2)(B)(ii) of Title I, Part A of the ESEA.”

It is our determination that consistent with the advisory consultation required by Section
1114(b)(2)(B)(ii) of Title I, Part A of the ESEA, the leadership of the MCSM did hold meetings
at which development of the Comprehensive Education Plan (CEP) was discussed. Based on our
review, we determined that the process for ensuring that copies of the final plan were available to
members of the SLT and community of stakeholders was adequately adhered to; however, this
process needs to be more formalized. For example, once you filed your complaint/s, a copy of the
final plans could have been made readily available to you. It is our recommendation that the
MCSM develop and publicize a more formal process for sharing information regarding the work
and products generated by the SLT.

2. “Required components of a schoolwide program that address the needs of at-risk students were
not implemented as required by Section 1114(b)(1) and Section 1118 of Title I, Part A of the
ESEA.”

Based on interviews and review of the MCSM CEP, we determined that the school is meeting the
requirements of a schoolwide program. The fact that you may have disagreed with the
programmatic directions instituted at the school by the principal and some members of the SL'T
should not be construed to indicate that the school was out of compliance with regard to
schoolwide program requirements.

3. “Title I funds were misappropriated and were not used to implement the components of a
schoolwide program as required by Section 1114(b)(2)(A)(ii) of Title I, Part A of the ESEA.”

During two face-to-face interviews conducted with you, my colleague Stewart Hubbard, and
me, we specifically asked if you believed that there was any fiscal malfeasance on the part
of MCSM Principal (Mr. Jimenez or members of his staff), and in both instances, you
indicated that you did not believe so. Our interviews with staff (fiscal and programmatic) all
affirm that there was no fiscal malfeasance and that this allegation may be rooted in your
differences with the principal regarding program direction and how program funds should
have been allocated.



4, “The 2010-2011 CEP does not exist as required by Section 1114(b)(2)(B)(ii) of Title I, Part
A of the ESEA.”

As previously noted, the MCSM needs to improve its procedures for making documents such
as the CEP more readily available to the general public and key stakeholders. SED staff
determined that a CEP did exist and should have been made available to you on request.

During the review of this complaint we also identified a lapse/gap in how information regarding the
status of complaints, particularly complaints that have been directed to the NYCDOE-Office of
Special Investigations, are being handled. As is customary to the NYSED, when a complaint is
received, we direct it to the local school district for resolution. In the majority of instances this works
well; however, in those instances when a complaint requires a formal investigation, standard
operating procedures need to be in-place to ensure that the complainant is systematically informed as
to the status of his/her complaint. In reviewing the NYCDOE Complaint Procedures under
Chancellor’s Regulations, we note that the NYCDOE time period for resolving complaints is
indicated as “not to exceed 30 calendar days.” We found no reference to expected delays in the
prescribed resolution timeline for those instances where a complaint is referred to the NYCDOE-OSI
and/or other investigative units.

With regard to your complaint, in the instances when NYSED staff inquired as to the status of the
complaint, we were informed that NYCDOE-OSI does not provide updates until they complete their
work. While we both understand and recognize the logic of the stated position, we note the need to
have a system in place for communicating with complainants regarding the status of their case.
Accordingly, we are directing NYCDOE to amend their Chancellor’s Regulations, as pertain to the
handling of complaints, to include information on providing status updates to complainants whose
cases have been turned over to the NYCDOE-OSI and/or other investigative units. NYCDOE, by
copy of this letter, is directed to develop a corrective action plan that should be addressed to my
attention within 30 calendar days of receipt of this letter.

We thank you in advance for bringing this matter to our attention and now consider this matter
closed.

Sincerely
/)

/ !f;_/»’:«u’f’(;/(f( e

Roberto Reyes

cc: Paul Brown, USDOE
Mary Moran, USDOE
Danita Woodley, USDOE
Michael Anderson, USDOE-OGC
Robin Singer, Associate Counsel
David Jimenez, MCSM Principal
Ira Schwartz
Stewart Hubbard
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The Honorable John B. King, Jr.
Commissioner of Education

New York State Education Department
89 Washington Avenue

Albany, NY 12234

Mr, Michael Thomas
343 East 92nd Street, Apartment SW
New York, NY 10128

Re: Appeal of Michael Thomas
Dear Commissioner King and Mr. Thomas:

] am writing in response to an appeal filed by Mr. Michael Thomas (Appellant) regarding a final
decision of the New York State Education Department (NYSED). NYSED’s decision, dated
September 3, 2013, concerns a complaint filed by the Appellant under New York’s ESEA complaint
procedures alleging that the Manhattan Center for Science and Mathematics within the New York City
Department of Education violated certain provisions of Title I, Part A (Title 1) of the Elementary and
Secondary Education Act of 1965, as amended (ESEA), governing Title I schoolwide programs. The
U.S. Department of Education (ED) considers the Appellant and NYSED to be parties to the appeal,

The Appellant set forth the grounds for the appeal in his Amended Verified Petition dated October 21,
2013 by responding to NYSED’s resolution of the each of the four allegations raised in his initial
complaint. Specifically, Mr, Thomas’ complaint alleged the following:

1. The 2009-2010 Comprehensive Education Plan (CEP) was not developed with the
involvement of parents and other members of the school community as required by Section
1114(b)2)(B)(i) of Title 1, Part A of the ESEA;

2. Required components of a schoolwide program that address the needs of at-risk students were
not implemented as required by Section 1114(b)X(1) and Section 1118 of Title 1, Part A of the
ESEA;

3, Title I funds were misappropriated and were not used to implement the components of a
schoolwide program as required by Section | 114(b)(2)(A)(ii) of Title I, Part A of the ESEA;
and

4. The 2010-2011 CEP does not exist as required by Scction 1114(b)(2)(B)lii) of Title I, Part A
of the ESEA.
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Page 2 — The Honorable John B. King, Jr. & Mr. Michael Thomas

The Appellant also submitted a signed copy of NYSED’s decision letter and numerous exhibits
related to the appeal, all of which were also provided to NYSED.

In its final decision, NYSED determined that the Appellant failed to substantiate any of the four
allegations. After a thorough review of NYSED’s decision and the materials submitted by Appellant
in support of his appeal, ED accepts NYSED’s factual determinations and review of this complaint,

Accordingly, ED declines to grant discretionary review of this allegation. ED considers this case
closed.

Sincerely,

«%};mﬂ oldiy 5

Deborah S. Delisle
Assistant Secretary

cc: Roberto Reyes, Director, Title I School and Community Services
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