SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISION: FIRST DEPARTMENT

In the Matter of Application of Supreme Court Index
MICHAEL P. THOMAS, No. 100538/2014
Petitioner,

and

LETITIA JAMES, Public Advocate for the City of New York, and
CLASS SIZE MATTERS,
Petitioners-Interveners,

For a Judgment under Article 78 of the Civil Practice Law and
Rules

-against-

NEW YORK CITY DEPARTMENT OF EDUCATION and
CARMEN FARINA, Chancellor of the New York City Department
of Education,

Respondents.

MEMORANDUM OF LAW IN SUPPORT OF MOTION
TO DECLARE THAT THE JUDGMENT IS NOT STAYED PENDING APPEAL

NEW YORK LAWYERS FOR THE ADVOCATES FOR JUSTICE

PUBLIC INTEREST Laura D. Barbieri, Esq.

Mark Ladov, Esq. 225 Broadway, Suite 1902

151 West 30th Street, 11th Floor New York, NY 10007

New York, NY 10001 Tel. (212) 285-1400

Tel. (212) 244-4664 Ibarbieri@advocatesny.com

Fax: (212) 244-4570 Of Counsel to the Public Advocate of the
mladov@nylpi.org City of New York and Class Size Matters

Of Counsel to Class Size Matters

MICHAEL P. THOMAS
Petitioner, pro se

343 East 92nd Street, Apt SW
New York, NY 10128

Tel. (917) 545-4254
michaelpthomas@hotmail.com



TABLE OF CONTENTS

INTRODUCTION .....ooiitiietiieiereiereereresseeststesessesesesessesessestssesesesessssssssensssssensessssssesessesesssessssesas 1

PRELIMINARY STATEMENT ......oootiiiiritetneneent e sesseere st sresssssssssessesssssssessssessessessssessenssss 1

PROCEDURAL HISTORY AND SUMMARY OF FACTS....ccccceoeviniiiiiniiiiiieieeteeieienns 2

ARGUMENT ...ttt ettt ettt sa e es et s et et s st saesse st st ebebe s sbsbs bt sbeas st eb et ebensebese b ensanes 4
I. CPLR 5519(a)(1) DOES NOT APPLY TO “PROHIBITORY”” ORDERS OR TO ACTIONS THAT

FOLLOW FROM A DECLARATORY JUDGMENT .......ccorrueriueninnirineenieenneeneesseenieessseesssssssessens 4

II. COURT SHOULD VACATE ANY PURPORTED STAY PURSUANT TO CPLR § 5519(C) .............. 6

A.  DOE’s Continuing Violations of the Open Meetings Law Will Cause Irreparable

B. Petitioners are Likely to Prevail in this Appeal on the Merils...................cccoovveerennne. 9

i. DOE’s Arguments for Secret SLT Meetings Lack Legal or Factual




TABLE OF AUTHORITIES

Cases

All Am. Crane Serv., Inc. v. Omran,

58 A.D.3d 467, 871 N.Y.S.2d 106 (15t Dep’t 2009)......ccceererriieerrerenrierienieenrenentsenieresresseneenens 6
All Am. Crane Serv., Inc. v. Omran,

M-3228, Index No. 108032/08 (1st Dep’t Aug. 12, 2008)......c.cccceereemerererenierenereriereneeneenenne 4,6
DeLury v. City of New York,

48 A.D.2d 405, 370 N.Y.S.2d 600 (1St DeP’t 1975)..uccicrereriieeeierieiereeenieneeeseneeseresseessessenees 7
Matter of Gordon v. Vil. of Monticello,

87 N.Y.2d 124, 637 N.Y.S.2d 961 (1995) c.eerutriiereieteteenieir ettt eesvesaesesseneevens 7,9
Matter of Pokoik,

220 A.D.2d 13, 641 N.Y.S.2d 881 (2d Dep’t 1996) ....covverrirerienierieirenenieienieniesvesieseessesseenens 5
Matter of Roger Hicks v. Schoetz,

261 A.D.2d 944, 945, 691 N.Y.S.2d 219, 221 (4th Dep’t 1999).....cuivirininiiiiiiiiiiiiiiinenans 6
Matter of Zehner v. Bd. of Educ. of Jordan—Elbridge Cent. Sch. Dist.,

91 A.D.3d 1349, 937 N.Y.S.2d 510 (4th Dep’t 2012) ...covevureririeireniererieieienrenieeeieneeeseessenene 7
Morris v. New York City Dep't of Health & Mental Hygiene,

41 Misc. 3d 1209(A), 980 N.Y.S.2d 276 (Sup. Ct. N.Y. C0. 2013) ceevevveieirereirenieerienienenens 5
Perez v. City Univ. of New York,

SN.Y.3d 522, 840 N.E.2d 572 (2005) ..veeverueieierinrenrenietetereniieeeseeerestesessessesesessessesessessssensanes 7
Portelos v. Bd. of Educ.,

Index No. 100813/2013 (Sup. Ct. N.Y. Co. Nov. 4, 2013)..ccccvurvirrrirreenrenieenenieesesseeerenens A2
State v. Town of Haverstraw,

219 A.D.2d 64, 641 N.Y.S.2d 879 (2d Dep’t 1996) ....c.coverueriririireirenirieeneesesieeenes o 5,6,7
Thomas v. NYC Dep't of Ed.,

Index No. 100538/14 (Sup. Ct. N.Y. Co. April 23,2015)....ccceeveviviiiinininininenen...passim
Ulster Home Care, Inc. v. Vacco,

255 A.D.2d 73, 688 N.Y.S.2d 830 (3d Dep’t 1999) ....cuviviriiiiriineenenisesesieteesie e 6
Statutes
CPLR § 5519ttt ettt sbe sttt e st saa e be st e e be e staeebaebaenns passim
N.Y. EQUC. LaW § 2590-N..uiiiiieieieieetetee ettt ettt se ettt st re vt be b e 13
N.Y. Educ. Law § 2801-8 ..ccuvieiieieeiieieieeieiteeeeeteete ettt saeete et sse s ra v naes 10n.3, 11
N.Y. Pub. Off. LaW § 100....ciiieiiieieieieieteriesentecteniesieeiteteseensesaevestessesaessesaessessessassessesens 7,13
N.Y. Pub. Off. LAW § 105 ettt ettt ettt se e ebe bt sa et ss e bbb sb e enne s enne 11
N.Y. Pub. Off. Law § 107....cceevvevirenerennnee. e ettt et et et st e b e beebesae et e etatasbanen 7,9



Other Authorities
David D. Siegel, What Does Automatic Stay of CPLR 5519(a)(1) Suspend When Municipality

Appeals?, 200 SIEGEL’S PRAC. REV. 1 (Aug. 2008).....cccccevureiereeiniiriiiiininieenieenieeinienens 4,6
Patrick Wall, After Judge Says School Leadership Meetings are Public, City Tells Principals
They are Not, Chalkbeat (June 10, 2015)......ccceviiiiiiirieiininenirieereeenreeresreseeesreseereseee e sae e 10
Regulations
Chancellor's Regulation A-414 ...t e 11
Chancellor's Regulation C-30.........oiiiuiiiiiii i e et eae e aeaeanas 11



INTRODUCTION
Petitioner and Petitioners-Interveners submit this memorandum of law and the

accompanying Affirmation of Mark Ladov in support of their motion for an order: (1) declaring
that Respondents are not entitled to an automatic stay of proceedings pursuant to CPLR §
5519(a)(1); or, in the alternative, (2) vacating the automatic stay, insofar as one exists, of the
Order issued by Justice Peter H. Moulton on April 16, 2015 declaring that “respondents’ failure
to open School Leadership Team meetings to the general public pursuant to the Open Meetings
Law is arbitrary and capricious and contrary to law”!; and (3) granting costs and such other relief

as this Court deems just and proper.

PRELIMINARY STATEMENT
Community members have a basic right to know how their local public schools operate.

This right is protected by the New York State Open Meetings Law, which ensures, among other
things, that interested members of the public can attend “School Leadership Team” (“SLT”)
meetings, at which important matters of school governance are debated and decided.

In a ruling dated April 16, 2015, Justice Peter H. Moulton of the Supreme Court, New
York County, affirmed these key principles of open government. Rejecting all of the New York
City Department of Education’s (“DOE”) legal and factual assertions to the contrary, the court
declared that School Leadership Teams are quintessential “public bodies” that must comply with
the Open Meetings Law. SLT meetings must therefore be open to interested members of the
general public. Notwithstanding this clear Order, the DOE has instructed principals throughout

New York City that they should continue to unlawfully deny the public access to SLT meetings

' A copy of the Order dated April 16, 2015 (hereinafter “Order”) is attached as Exhibit A to the
accompanying Affirmation of Mark Ladov (“Ladov Affirmation”).



while this appeal is pending. See Ladov Affirmation Ex. B at 14 (copy of Principals’ Weekly,
June 9, 2015).

The DOE apparently relies on the automatic stay provisions of CPLR § 5519(a).
However, these provisions do not apply here. The court’s ruling did not affirmatively order the
DOE to take any specific action. Rather, the court declared that SLTs are “public bodies” under
the Open Meetings Law, and that the DOE’s arguments to the contrary are “arbitrary and
capricious and contrary to law.” Order at 9. A declaratory judgment that prohibits future
unlawful conduct is not stayed automatically by § 5519(a) . See Argument § I, infra.

In the alternative, this Court should vacate any purported automatic stay. Allowing the
DOE to continue violating the Open Meetings Law will cause irreparable harm to the public’s
right to know about school governance. In addition, Petitioners have a strong likelihood of
success on the merits in this appeal, and anticipate that this Court will affirm Justice Moulton’s
thoroughly reasoned opinion. See Argument § 11, infra.

For these reasons, this Court should declare that CPLR § 5519(a) does not apply in this
case, or in the alternative, it should vacate any purported stay of the ruling below while this
appeal is pending.

PROCEDURAL HISTORY AND SUMMARY OF FACTS
Petitioners are educators, advocates and elected officials who seek to improve public

school governance and accountability throughout New York City, including by requiring the
DOE to comply with the state Open Meetings Law. Petitioner Michael P. Thomas is a retired
teacher who filed an Article 78 petition pro se on May 19, 2014, after he was denied access to a

School Leadership Team (“SLT”) meeting at IS 49 on Staten Island.



On December 16, 2014, after being alerted to the Thomas action, Public Advocate Letitia
James, Class Size Matters and others wrote to Chancellor Carmen Farina asking the DOE to
comply with the Open Meetings Law by opening SLT meetings to the public. When the
Department still refused to allow the public to attend SL'T meetings, the Office of the Public
Advocate and Class Size Matters requested and were granted permission to intervene in the
proceedings. See Order at 2. Petitioners sought to address the DOE’s pattern of denying
community members and representatives of the press access to SLT school governance meetings.

In a ruling dated April 16, 2015, Justice Peter H. Moulton held that School Leadership
Teams are “pﬁblic bodies” with governmental functions, and that SLT meetings must comply
with the Open Meetings Law. SLTs are part of the legally-mandated governance structure of
New York City’s public schools. SLTs include a mix of elected and required representatives of a
school’s administration, staff and parents. They play a crucial and legally required role in “core
functions of a public school,” including setting school goals, needs and strategies for the coming
school year, and ensuring that the school’s budget is aligned to its Comprehensive Educational
Plan. See Order at 7-9. Based on these facts, Justice Moulton concluded that SLTs are “public
bodies” whose meetings must be open to the public. See id. (“The proper functioning of public
schools is a public concern, not a private concern limited to the families who attend a given
public school.”)

Following the issuance of this Order, the DOE failed to follow the court’s decision. The
DOE in fact adopted an explicit policy of non-compliance, as documented in the Chancellor’s
Principal’s Weekly newsletter of June 9, 2015, which included the following instructions to
principals:

The NYCDOE has appealed a recent NYS Supreme Court ruling that School
Leadership Team (SLT) meetings are subject to the Open Meetings Law. This



decision ruled against a long-standing NYCDOE policy that SLT meetings are not
subject to the Open Meetings Law and also contradicted a prior court decision
that affirmed the NYCDOE’s policy. Please note that, at this time, SLT meetings
are not open to the general public (i.e., people who are not members of the school
community) or the press. You should continue to follow your SLT’s by-laws
concerning any participatory role that observers from your school community
may serve at SLT meetings.

See Ladov Affirmation, Ex. B, at 14.

Although the DOE has never formally invoked CPLR § 5519(a)(1) , it appears to be
relying on this automatic stay provision as the basis for not complying with the Court’s ruling.
Petitioners bring this motion in order to clarify that no automatic stay is in place, or to ask this

Court to vacate any such stay.

ARGUMENT

L CPLR 5519(A)(1) DOES NOT APPLY TO “PROHIBITORY” ORDERS OR TO ACTIONS
THAT FOLLOW FROM A DECLARATORY JUDGMENT

Justice Moulton’s decision of April 16, 2015 declared that the DOE’s “failure to open
School Leadership Team Meetings to the general public pursuant to the Open Meetings Law is
arbitrary and capricious and contrary to law.” Thomas Order at 10. But Justice Moulton’s ruling
did not order the DOE to take any specific actions. It only prohibited the DOE from further
violations of the Open Meetings Law. Therefore, nothing in this order is subject to the CPLR §
5519(a)(1) automatic stay. See All Am. Crane Serv., Inc. v. Omran, M-3228, Index No.
108032/08 (1st Dep’t Aug. 12, 2008) (declaring “the automatic stay provision of CPLR 5519(a)
subd. 1 inapplicable herein as the injunction challenged is prohibitory in nature™).? See also
David D. Siegel, What Does Automatic Stay of CPLR 5519(a)(1) Suspend When Municipality

Appeals?, 200 SIEGEL’S PRAC. REV. 1 (Aug. 2008) (hereinafter “Siegel”) (explaining that CPLR

2 A copy of this unpublished order is attached as Ladov Affirmation Ex. C.



§ 5519(a)(1) does not apply when the appealed order “does not direct any affirmative action,”
and that “the municipality’s appeal does not automatically give it the right to do the prohibited
something during the appeal”).
As the Second Department has explained in a leading case interpreting CPLR §
5519(a)(1), the government’s appeal
does not suspend the operation of the order or judgment and restore the case to the
status which existed before it was issued. A motion decided by an order does not
become undecided and the declaratory provisions of a judgment are not
undeclared when a governmental party serves a notice of appeal therefrom.
Matter of Pokoik, 220 A.D.2d 13, 15, 641 N.Y.S.2d 881, 884 (2d Dep’t 1996). For these reasons,
declarations of proper statutory interpretation are not automatically stayed by CPLR §
5519(a)(1). See Morris v. New York City Dep't of Health & Mental Hygiene, 41 Misc. 3d
1209(A), 980 N.Y.S.2d 276 (Sup. Ct. N.Y. Co. 2013) (citing Pokoik and ruling that automatic
stay does not apply to a Supreme Court determination regarding proper statutory interpretation).
CPLR § 5519(a)(1), by its express terms, operates to stay only “proceedings to enforce
the judgment or order appealed from pending the appeal.” The scope of this automatic stay “does
not extend to matters which are not commanded but which are the sequelae of granting or
denying relief.” Matter of Pokoik, 220 A.D.2d at 15, 641 N.Y.S.2d at 884. A declaratory
judgment is “self-executing” and “effective immediately upon promulgation of the order,” so no
“proceedings to enforce” the declaratory judgment are necessary and the automatic stay pursuant
to CPLR 5519(a) is inapplicable. Id. at 17, 641 N.Y.S.2d at 885.
Furthermore, the automatic stay of CPLR 5519(a)(1) does not apply to “orders of
judgments which prohibit future acts” or that operate “to restrain the commission or continuance

of an act and to prevent a threatened injury.” State v. Town of Haverstraw, 219 A.D.2d 64, 65-

66, 641 N.Y.S.2d 879, 880-81 (2d Dep’t 1996) (emphasis in original). Although the Court of



Appeals has apparently not ruled on this question, all of the departments of the Appellate
Division are in agreement: CPLR § 5519(a)(1) does not apply to prohibitory orders. See, e.g., All
Am. Crane Serv., Inc. v. Omran, M-3228, Index No. 108032/08 (App. Div. 1st Dep’t Aug. 12,
2008); State v. Town of Haverstraw, 219 A.D.2d 64, 65-66, 641 N.Y.S.2d 879, 880-81 (2d Dep’t
1996); Ulster Home Care, Inc. v. Vacco, 255 A.D.2d 73, 78, 688 N.Y.S.2d 830, 835 (3d Dep’t
1999); Matter of Roger Hicks v. Schoetz, 261 A.D.2d 944, 945, 691 N.Y.S.2d 219, 221 (4th
Dep’t 1999). See also Siegel, supra, at 1 (observing that all four departments agree on this
interpretation).

In short, nothing in the automatic stay provisions of CPLR § 5519(a)(1) affects the
validity of Justice Moulton’s statutory interpretation, or alters the DOE’s obligation to comply
with the Open Meetings Law. Moreover, this order does not require the DOE to take any specific
action; it merely prohibits the DOE from further violations of the Open Meetings Law.

Therefore, the automatic stay does not apply in this case.

IL. THE COURT SHOULD VACATE ANY PURPORTED STAY PURSUANT TO CPLR § 5519(C)

In the alternative, to the extent that the DOE relies on a purported automatic stay as a
basis for continuing to violate the Open Meetings Law, this Court should vacate any such stay in
its entirety. See CPLR § 5519(c) (granting the Appellate Division plenary authority to “vacate,
limit or modify any stay imposed by subdivision (a)”).

In deciding whether to vacate the automatic stay pending determination of an appeal
pursuant to CPLR 5519(c), this Court and others have taken into account several factors used to
review requests for injunctive relief, including whether the stay would cause irreparable harm,
whether the movant shows a reasonable probability of ultimate success in the action, and

whether the public interest and welfare would be better served by lifting the stay. See All Am.



Crane Serv., Inc. v. Omran, 58 A.D.3d 467, 467, 871 N.Y.S.2d 106, 107 (1st Dep’t 2009);
DeLury v. City of New York, 48 A.D.2d 405, 406, 370 N.Y.S.2d 600, 602 (1st Dep’t 1975).

In this case, each of the above factors weighs heavily in favor of vacating any stay.

A. DOE'’s Continuing Violations of the Open Meetings Law Will Cause Irreparable Harm

First, the stay would cause irreparable harm to Petitioners. As the New York State
Legislature declared when enacting the Open Meetings Law:

It is essential to the maintenance of a democratic society that the public business
be performed in an open and public manner and that the citizens of this state be
fully aware of and able to observe the performance of public officials and attend
and listen to the deliberations and decisions that go into the making of public
policy.
N.Y. Pub. Off. Law § 100. The Court of Appeals has instructed that the provisions of the Open
Meetings Law are to be liberally construed in accordance with the statute's purposes. See Perez
v. City Univ. of New York, 5 N.Y.3d 522, 528, 840 N.E.2d 572, 574-75 (2005); Matter of Gordon
v. Vil. of Monticello, 87 N.Y.2d 124, 127, 637 N.Y.S.2d 961, 963 (1995).

The purpose of the Open Meetings Law is “to prevent public bodies from debating and
deciding in private matters that they are required to debate and decide in public, i.e.,
‘deliberations and decisions that go into the making of public policy.”” Matter of Zehner v. Bd. of
Educ. of Jordan—Elbridge Cent. Sch. Dist., 91 A.D.3d 1349, 1350, 937 N.Y.S.2d 510, 512 (4th
Dep’t 2012) (quoting N.Y. Public Officers Law § 100); see also Matter of Gordon, 87 N.Y.2d at
126-27, 637 N.Y.S.2d at 963. Any violation of the Open Meetings Law is considered a serious
injury to the public’s right to democratic governance, and a court can void any action taken by a
public body in violation of the law. See N.Y. Pub. Off. Law § 107 (McKinney) (“[I]f a court

determines that a public body failed to comply with this article [the Open Meetings Law], the

court shall have the power, in its discretion, upon good cause shown, to declare that the public



body violated this article and/or declare the action taken in relation to such violation void, in
whole or in part, without prejudice to reconsideration in compliance with this article.”).

Permitting the DOE to persist in violating the Open Meetings Law will lead to ongoing
and irreparable harm. The Petitioners have already documented multiple instances where the
DOE denied (or attempted to deny) members of the press and public access to SLT meetings.
See, e.g., Order at 2-3 (describing Mr. Thomas’s failed attempt to attend SLT meeting at IS 49 on
Staten Island). As Community Education Council President Lisa Donlan explained in an
affidavit submitted as part of the record below, the DOE often attempts to bér public access at
precisely those SLT meetings addressing the matters of greatest public concern:

I have encountered the most resistance to attending SLT meetings when
discussion of controversial DOE policies (such as school closings or co-locations)
takes place. I find such meetings to be the most important to attend, because these
policy decisions affect the entire larger community, including parents whose
children are not currently attending that school, and all residents who recognize
the importance of successful schools for our City’s development.
Donlan Aff., attached as Ladov Affirmation Ex. D, § 6. Petitioners anticipated that the court’s
clear and thoroughly-reasoned opinion should prevent such harm in the future. Instead, the
DOE’s instructions will likely lead principals and schools to continue unlawfully barring
members of the public and press from SLT meetings.

Any injuries caused by the continuing lack of transparency at SLT meetings cannot be
remedied effectively after the fact. The Open Meetings Law allows community members to bring
a new Article 78 enforcement action each time the DOE violates the statute, but this is a time and
resource intensive process that does not remedy past violations. Moreover, the DOE’s behavior

in the current case suggests that it will refuse to abide by any court rulings on the Open Meetings

Law until it receives a definitive appellate decision.



The only other available remedy under the Open Meetings Law to avert the irreparable
harm described above would be to ask a court to void an action taken by a SLT that failed to
comply with the statute. See N.Y. Pub. Off. Law § 107(1) (McKinney). But given that the
DOE’s obligations under the law are already clear, such extreme and piecemeal measures should
be unnecessary. Litigation to void SLT determinations would certainly be far more disruptive for
school governance than simply requiring SLTs to obey state law by conducting public business
in public.

Once public schools reopen in September, SLTs will resume holding monthly meetings.
It is critical that these meetings be open to the public while important school decisions are being
made. Any delay in enforcing the Supreme Court’s order will irreparably harm that right of
public participation.

B. Petitioners are Likely to Prevail in this Appeal on the Merits

1. DOE’s Arguments for Secret SLT Meetings Lack Legal or Factual Support

Second, Petitioners are likely to prevail on the merits of this action. Justice Moulton’s
thorough and well-reasoned opinion rejected every argument made by the DOE for closing SLT
meetings to the public. The court agreed with Petitioners that SLTs play a determinative role in
public school governance, and that their deliberations are of critical interest to the public at large.

Notably, the DOE has never claimed that SLT meetings can be closed to the “school
community,” which it seemingly defines as a school’s current parents and staff. But the DOE has
offered no clear or credible legal distinction between the “school community” and other
members of the public (such as prospective parents, school neighbors, or anyone else interested
in educational and civic matters) who share a deep interest in the operation of a particular school.

This distinction was rejected by the Court below. See Order at 9 (“The proper functioning of



public schools is a public concern, not a private concern limited to the families who attend a
given public school.”).

The DOE has also claimed that SLTs will not be able to function properly if the press and
general public is permitted to observe their operations. For example, the DOE argued below that
a lack of secrecy at SLT meetings would chill confidential discussions about personnel issues,
individual student progress and school safety plans. See Respondents’ Memorandum of Law in
Opposition to Petition (Aug. 19, 2014), at 15. See also Patrick Wall, After Judge Says School
Leadership Meetings are Public, City Tells Principals They are Not, Chalkbeat (June 10, 2015),
available at http://ny.chalkbeat.org/2015/06/10/as-it-appeals-a-court-ruling-city-tells-schools-
that-leadership-meetings-are-not-public (last visited July 1, 2015).

The Supreme Court properly rejected these claims. There is no evidence that SLT
deliberations or meetings have ever been impeded because the press or public were in
attendance. Complying with the Open Meetings Law will not change an SLT’s existing
obligation to the privacy rights of individual students. Nor has the DOE offered a legal
distinction to explain why a current school parent should be allowed to observe such supposedly
“private” discussions, but not another interested member of the community.

The DOE’s claim about protecting confidentiality at SLT meetings is a red herring,
because SLT meetings are already inappropriate venues for discussing confidential information.
For example, the DOE is correct that, under State law, the details of a school safety plan must be

kept confidential.®> But these confidential safety plans are created by a legally-mandated

3 See N.Y. Educ. Law § 2801-a(6) (“[E]ach district-wide and building-level school safety plan
[shall be] available for public comment at least thirty days prior to its adoption, provided that
only a summary of each building-level emergency response plan shall be made available for
public comment. . . . Building-level emergency response plans shall be confidential and shall not

10



“building-level school safety team,” not by the SLT. See N.Y. Educ. Law § 2801-a(4); NYC
Chancellor’s Regulation A-414.* Any review of a school safety plan at an SLT meeting must
avoid disclosure of any confidential details, regardless of who happens to be in attendance.
Similarly, although SLT members must consult on the hiring of a school’s principal and assistant
principal, such discussions are already governed by strict and detailed confidentiality
requirements. See NYC Chancellor’s Regulation C-30.3 It would be inappropriate for these
personnel records to be aired publicly at an SLT meeting, regardless of whether the audience was
limited to the “school community.”

Even assuming arguendo that an SLT is at times compelled to discuss matters not
appropriately addressed publicly, the Open Meetings Law specifically allows a public body to
engage in private discussions by entering into an executive session. These exemptions address all
of the concerns that have been offered by the DOE in these proceedings or in its public
comments. See, e.g., N.Y. Pub. Off. Law § 105(1)(a) (permitting executive session for “matters
which will imperil the public safety if disclosed”); id. § 105(1)(f) (permitting executive session
for “matters leading to the . . . promotion, demotion, discipline, suspension, dismissal or removal
of a particular person”). To the extent that confidential matters must be discussed at an SLT’s
public meeting, it would be easy to add the formality of entering an executive session to ensure

that confidentiality is maintained.

be subject to disclosure under article six of the public officers law [the Freedom of Information
Law] or any other provision of law.”).

4 The Chancellor’s Regulation governing school safety plans is available online at
http://schools.nyc.gov/NR/rdonlyres/E8107B84-BB3C-4CFF-ABFA-
2D939CBAB46E/0/A41432410FINAL.pdf. Petitioners have not argued that a school safety
committee (which does not require a quorum to operate) is subject to the Open Meetings Law.

> A copy of this regulation is available online at http://schools.nyc.gov/NR/rdonlyres/7E059D71-
3211-4315-BC9A-D2723864C314/0/C30.pdf.
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ii. The Contrary Ruling in Portelos v. Board of Education is Incorrect and
Unpersuasive

The DOE has relied on a contrary ruling offered in a separate case, Portelos v. Bd. of
Educ., Index No. 100813/2013 (Sup. Ct. N.Y. Co., decided Nov. 4, 2013). However, Justice
Moulton specifically rejected the Portelos decision as “not persua[sive],” see Order at 9 n.3, and
for good reason. First, the Portelos court rejected the underlying petition as time-barred, so that
its discussion of the merits of the DOE’s decision to exclude Mr. Portelos from an SLT meeting
was purely dicta. Second, the Portelos court’s conclusion that SLTs are merely “advisory” was
based on a misreading of state education law, as well as an incomplete and inaccurate record that
was corrected during the proceedings in the current case.

For example, the Portelos court was apparently unaware that the New York State
Education Department (NYSED) has already determined that the role of School Leadership
Teams is not merely advisory under state law and regulations. NYSED’s prior decision
established definitively that State Education Law § 2590-h(15)(b-1) gives SLTs sole “statutorily
mandated authority” to develop a school’s Comprehensive Educational Plan (CEP). See Order at
8-9 (quoting Appeal of Marie Pollicino, Commissioner’s Decision No. 15,838, available at
www.counsel.nysed.gov/Decisions). As Justice Moulton explained, the CEP

is an important blueprint at each school. It describes annual goals

concerning student achievement, teacher training, parent

involvement, and compliance with federal law — including Title I.

The CEP also includes “action plans” to achieve those goals.
Order at 9. State education law requires the SLT to set these goals as a “decision maker,” and not
as “a mere advisor to the principal.” Id.

The Portelos Court similarly failed to address the fact that state law requires schools to

announce SLT meetings to the general public in compliance with the Open Meetings Law. See
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N.Y. Educ. Law § 2590-h(15)(b-1)(iii) (requiring that an SLT “provide notice of monthly
meetings that is consistent with the open meetings law”); Order at 7-8 (“The public’s interest in
SLT meetings is demonstrated by the fact that announcement of such meetings must be made in
accordance with the Open Meetings Law.”).

For these reasons, this Court should find that Petitioners are likely to succeed in

defending this decision on the merits.

C. The Public Interest Requires Government to Comply with the Open Meetings Law

Third, the public interest requires the DOE to comply with the Open Meetings Law. As
explained above, the public has a strong interest in observing SLT meetings. The DOE has never
offered any facts to the contrary. At most the DOE has offered an unsupported and unpersuasive
claim that SLTs cannot function effectively while complying with the Open Meetings Law. The
DOE’s claim boils down to an argument that government cannot function effectively with public
scrutiny. The Court should reject this. Such an argument is anathema to the values of
transparency, democracy and public participation that are enshrined in the Open Meetings Law.
See N.Y. Pub. Off. Law § 100.

This Court should find that the public interest requires the DOE to comply with the Open

Meetings Law.

CONCLUSION
For the reasons explained above, this Court should (1) declare that Respondents are not

entitled to an automatic stay of proceedings pursuant to CPLR § 5519(a)(1); or, in the
alternative, (2) vacate the automatic stay, insofar as one exists, of the Order issued by Justice
Peter H. Moulton on April 16, 2015 declaring that “respondents’ failure to open School

Leadership Team meetings to the general public pursuant to the Open Meetings Law is arbitrary
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and capricious and contrary to law”; and (3) grant costs and such other relief as this Court deems

just and proper.

Dated: New York, New York
July 7, 2015
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